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ARBITRATION AGREEMENT 
BETWEEN CANADA AND FRANCE 
OCTOBER 9-237. 198 5 


The Government of Canada and the Government of 


the French Republic (hereinafter “the Parties’ ); 


Considering the Agreement between Canada and 
France on their Mutual Fishing Relations, signed at 
Ottawa on March 27, 1972 (hereinafter “the Agreement"); 


Whereas a dispute has arisen between the 


Parties concerning the application of the Agreement; 


Whereas the Parties have decided to refer this 
dvepuces to -anbitratton spurstant. to sArticle Gi vot ihe 


Agreement; 


Have agreed as follows: 


Article a 


1. An arbitral tribunal (hereinafter “the 
Tribunal )) is established, “composed of Donat Pharand, 
expert nominated by the Government Outs Canada, 
Jean-Pierre Quéneudec, expert nominated by the 
Government of the French Republic, and a third expert, 
Paul de Visscher, who shall act as Chairman of the 


Tribunal. 


2s If the expert nominated by the Government of 
Canada is unable to act, the Government of Canada shall 
promptly nominate another expert to replace him. If the 


expert nominated by the Government of the French 
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Republic is unable to act, the Government of the French 
Republic shall promptly nominate another expert to 
replace him. If the third expert is unable to act, the 
two Governments shall promptly agree on a replacement, 


who shall not be a national of either Party. 


Article 2 


Ruling in accordance with international law, 
the Tribunal is requested to adjudicate the dispute 
between the Parties in respect of filleting within the 
Gulf of St: Lawrence by the Freneh trawlers referred to 
in Article 4(b) of the Agreement between Canada and 
France on their Mutual Fishing Relations of March 27, 
1 TE Pic 


Arploele: <3 


Immediately following its constitution and 
after consulting the Parties, the Tribunal shall 


designate a Registrar. 


Article 4 


bes Withinewethibty. sdays aotee the, sienings of thic 
Agreement, each Party shall designate an agent who will 
represent it before the Tribunal and shall communicate 
the name and address of the agent so designated to the 


other Party and to the Registrar. 
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2. Each agent so designated may nominate a deputy 
to act for him where necessary and may be assisted by 
such counsel, experts and staff as he deems necessary. 
The name and address of the deputy so nominated will be 


communicated in the same manner as that of the agent. 


Article 5 


l. Tiemirabunad 1s (properly consticuted “only “Lf 


all members are present. 


2. Subject to the provisions of this Agreement, 
or unless otherwise agreed by the Parties, the procedure 
Ofsetne riribundie shall be governed iby, Articles 6) toe 78 
oLethes 1907) Convention “for “the “Pacific "Settlement cf 
International Disputes. Except as otherwise provided, 
the Tribunal shall determine its own procedure and all 


questions relatine to the conduct of the arbitration. 


a All decisions of the Tribunal shall be made Uby 


a majority. 


Article 6 


1. Without prejudice to any question relating to 
the burden of proof, the proceedings before the Tribunal 
shall comprise two phases, one written and the other 


Oral. 
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2. The written pleadings shall consist of: 


(a) a memorial to be submitted by each Party 
Comf#Ghes other SParty =~ andu to the, Registrar on 
February 22nd 1986; 


(b) a counter-memorial to be submitted by each 
Partyrto the other Party, and to the “Registrar 


two months after the submission of memorials; 


(c) any further pleading the Tribunal deems 


necessary. 


oh The oral proceedings shall commence six weeks 


after the submission of counter-memorials. 


ans The Tribunal may extend any of these time 
limits by a maximum of 15 days, at the request of either 


Party sor On its own initiative. 


Be The Registrar shall notify the Parties of an 
address for Che) filing ofsthelr written pleadings and, of 


any other documents. 


6. Each Party shall consult the other Party prior 
to introducing into evidence or argument any diplomatic 
Or other confidential correspondence between Canada and 
France. Neither Party shall invoke in support of its own 
Dosttlom "Or Silom the detriment. of) the =position. of ithe 


other Party: 


(a) proposals or counter-proposals made with a 


view to concluding this Agreement or any 
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interim arrangement to be applied pending the 
award of the Tribunal; 


(b) any such interim arrangement. 


7. The written pleadings may not be made public 
until the oral proceedings have commenced. Each Party 
shall be responsible for making its own written 


pleadings public. 


Article 7 


le Thee Tribunal ’ishalie (eit “ataGenevay at. ar place 
andpeasubject: sto Article, 6 (paragraph 3,;. for such hours 
and on such days as it may determine after consultation 


with the agents. 


Ia The Tribunal may engage such staff and secure 


such services and equipment as it deems necessary. 


Article 8 


l. The written and oral pleadings shall be in 
French Jor in English. Decisions of ther Iribunal shall be 
in both languages. Verbatim records of the Oral 
proceedings shall be produced each day in the language 
in which each statement was delivered. Each Party may 


make public the verbatim records of its oral pleadings. 


2. The Tribunal shall arrange for such 
translation and interpretation services as may be 
necessary and shall keep a verbatim record of all oral 


proceedings in French and in English. 
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Article 9 


IA The remuneration of the members of the 
Tribunal and of the Registrar shall be borne equally by 
the Parties. 


26 The general expenses of the arbitration shall 
bem borne equaliy "by the Parties... The ~Registrar «shall 
keep a record and render a final account of these 


expenses. 


ar Each Party shall bear its own expenses 
incurred in the “preparation and presentation of its 


caSe. 


AT Tice ern) 


ine Tres Tribunal “gshally erender —1ts seaward | within 
thinty days ofthe conclusion of ‘the oral proceedings. 
This time limit may if necessary be extended by a 
Maximum or do days by “a decision. of the Tribunal. The 
Tribunal shall sit from the date of commencement of the 


oral proceedings until the date it renders its award. 


Lis The Tribunal's award shall be fully reasoned. 
Each member shall have the right to attach an individual 


or dissenting opinion. 


oh A signed copy of the award and of any 
individual or dissenting opinion shall be immediately 
handed to the agents or their deputies by the Chairman 
or by a member of the Tribunal designated by him. Each 
Party may make public the award and any individual or 


dissenting opinion. 
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4. The award of the Tribunal shall be final and 
binding and both Parties shall take all necessary steps 
to implement it. 


5 Within 60 days of receipt of the award, either 
Party may refer to the Tribunal any dispute between the 


Parties as to the meaning and scope of the award. 


Arta clea.) 


This Agreement shall enter into force on the 


date of signature. 


IN WITNESS WHEREOF the undersigned, duly authorized for 
this purpose by their respective Governments, have 


signed this Agreement. 


DONE@BEN BIDUPEYCATE satu Parte s€hisentwenmty ttt rdecday sot 
October, 1965). in French) pand tins English, each version 


being equally authentic. 
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1972 FISHERIES AGREEMENT 
BETWEEN CANADA AND FRANCE 








AGREEMENT BETWEEN CANADA AND FRANCE 
ON THEIR MUTUAL FISHING RELATIONS 
MARCH 27, 1972 


The Government of Canada and the Government of 


France, 


Having regard to the fact Chat ithe Canadian 
Government has deemed it necessary, notably with a view 
Com -encuring gthes protection cof eCanadian atisheries, to 
adopt certain measures relating to the delimitation of 


Chesterritorial= 6ea and the fishing, cones of) Canada, 


Considering it desirable to adapt to present 
circumstances their mutual relations ion fishery 


Matters, 


Have agreed as follows: 


ARTICLE 1 


The Government of France renounces the 
privileges established to its advantage in fishery 
Matters by the Convention signed at London, on April 8, 
1904, between the United Kingdom and _ France. The 
present agreement Supersedes aie previous treaty 
provisions relating to fishing by French nationals off 
the Atlantic coast of Canada. 


ARTIC DEme 
In return, the Canadian Government undertakes 


in the event of a modification to the juridical regime 


relating to the waters situated beyond the present 
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limits »of the «territorial sea and) ‘fishing zones of 
Canada on the Atlantic coast, to recognize the right of 

French nationals to fish in these waters subject to 
possible measures for the conservation of resources, 
including the establishment of quotas. The French 
Government undertakes for its part to grant reciprocity 
to Canadian nationals off the coast of Saint-Pierre and 


Miquelon. 


ARTICLE 3 


Fishing vessels registered in metropolitan 
France may continue to fish from January 15 to May 15 
each pyear, upto May 15551986 ,..0n ancequal footing with 
Canadian vessels, in the Canadian fishing zone within 
thes Gul “of. (St. (lawrence. peast. fof ~thes smeridian = of 
Yongitude 61 degrees 30 mins west, ‘subject ‘to the 


provasions.ot Articles.) and=6. 


ARTICLE 4 


In view oO} the special situation of 
Saint-Pierre and Miquelon and as an arrangement between 


neighbours: 


(a) French coastal fishing boats registered in 
Saint-Pierre and Miquelon may continue to fish 
in the areas where they have traditionally 
fished along the coasts of Newfoundland, and 
Newfoundland coastal fishing boats shall enjoy 
the same right along the coasts of 


Saint-Pierre and Miquelon; 


— 











_ ; a _ oe 
woeet seiests bes a6 ¥ ole | 
- - Be% og ots wemmaeeen i = =a. a 
; > erecta su0lse Guaee " , os ar = 
: me” se yeveesree &¢5_68 reelr a 
. io @:8:@ F pretense TT kine tone _ 


ey _ set ae _ gpesner2. _ 


acdt LAR TU Paerelbve Setiieres 





> 
of 








@4i 66 52h _ 
oun 
Pa = 2 
i nr @ _ e pease? 
FY 6 
j APs. 
iad 1s i 
NRPS = i) 
9 
sey _ 
- 
a 
a 
508 ae +e 04,2 if Aq i» @a6i F- 20188 


se D& avdgbar 





T a : - ? a] ae — » 7s ce. 
a0 ise 7 6 cv began angen - iota - 
eB... 4 - 58 vue @30 eo b @ 43 ae 





ad sasely ; 


Vit Le 


(b) A maximum of ten French trawlers registered in 
Saint-Pierre and Miquelon, of a maximum length 
of 50 metres, may continue to fish along the 
coasts of Newfoundland, of Nova Scotia (with 
the exception of the Bay of Fundy), and in the 
Canadian fishing zone within the Gulf of 
Sti. Lawrence, on an equal footing  Wwith 
Canadian trawlers; Canadian trawlers 
registered in) the porte on the Atlantic coast 
Of Canada May se continues to. .fich walong  sthe 
coasts of Saint-Pierre and Miquelon on an 


equal footing with French trawlers. 


ARTICLE 5 


French fishing vessels covered by the 
Provisions Of VArticle 3 smusijenot direct! their “rishing 
effort to the “taking of species, other than those which 
they have traditionally exploited in the five-year 
period immediately preceding this agreement, nor shall 


they substantially increase the level of such effort. 


ARTICLE 6 


es Canadian fishery regulations shall be applied 
Without. discrimination, in sfact, or, in law to .thesFrenenh 
fishing vessels covered by Articles 3 and 4, including 
regulations concerning the dimensions of vessels 
authorized to fish less than,12 miles from the Atlantic 


coast of Canada. 
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Ze French fishery regulations shall be applied 
under the same conditions to the Canadian fishing 


vessels covered by Article 4. 


Bhi Before promulgating new regulations applicable 
to these vessels, the authorities of each of the parties 
shall give three months prior notice to the authorities 


of the other party. 


ART ECDE gs. 


The French patrol vessel which usually 
accompanies the French fishing fleet may continue to 


exercise its functions of assistance “in. the Gullit of 


St. Lawrence. 


ART LOCUS 


The line defined in the annex to the present 
agreement determines, in the area between Newfoundland 
andthe sislands, of Saint-Pierre and Miquelon ,sther limit 
Ofssther territorial waters ~ofiiCanada vand stor Gthe zones 


submitted to the fishery jurisdiction of France. 


ARTICLE 9 


No provision of the present agreement shall be 
interpreted as prejudicing the views and future claims 
OrTeltner patty, concerning dnternal waters, territorial 
Waters) or jurisdiction with respect) to sfiisheries sor tne 
resources of the continental shelf, or the bilateral or 
multilateral agreements to which either government is a 


party. 
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ARTICLE 10 


i The contracting parties shall establish a 
Commission to consider all disputes concerning the 


application of this agreement. 


13s The Commission shall consist of one national 
expert nominated by each of the parties for ten years. 
In addition, the two Governments shall designate by 
mutual agreement a third expert who shall not be a 


Nattonaiswof elther party. 


Sie If, sin connection with any dispute referred to 
the Commission by either of the contracting parties, the 
Commission has not within one month reached a decision 
acceptable to the contracting parties; reference shall 
be made to the third expert. The Commission shall then 


Site aS ans arbitral tribunal “unders the chairmanship. ct 


the third expert. 


4. Decisions of the Commission sitting as an 
arbitral tribunal shall be “taken by 4 majority, and 


Shall) be binding on the contracting parties. 
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IN WITNESS WHEREOF the undersigned, duly 
authorized for this purpose by their respective 
governments, have signed the present Agreement and have 


affixed thereto thelr seals. 


DONE “in-vtwo copies ‘at. Ottawa in the “Engldsh 
and French languages, each version being equally 


QU Ce tt Cm Clit Samet ay bO fouMay Cli loc 


EN FOI DE QUOI les soussignés, dfment autorisés 


a cet effet par leurs gouvernements respectifs, ont 


Signé le présent Accord et y ont appos&é leurs sceaux. 


FAIT en deux exemplaires a Ottawa, en langues 
anglaise et francaise, chaque version faisant également 


fol, ce “2/iéme- “jour “de mars 19/2. 
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MEMORIAL SUBMITTED BY CANADA 








MEMORIAL SUBMITTED BY CANADA 


with 


PART I 

INTRODUCTION 

bs This, “Memorial “its filed “in” accordance 
Article 6 paragraph 2(a) of the Arbitration Agreement 


between Canada and France signed at Paris on October 23, 


9. Sipe 


The Dispute 


Ze 


Abtictle 2 of the Arbitration Agreement 


requests the Tribunal as follows: 


Ruldng sim accordance with “international 
law, the Tribunal is requested to 
adjudicate the dispute between the 
Parties in respect of filleting within 
the Gulf of St. Lawrence by the French 
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ire 


trawlers referred to in Article 4(b) of 
the Agreement between Canada and France 
on their Mutual Fishing Relations of 
March 27, 1972.! 


For the text of the Arbitration Agreement’ see 
pages viii to xiii. 


Article 4 of the 1972 Agreement provides: 


In view of the special situation of Saint-Pierre and 
Miquelon and as an arrangement between neighbours: 


(a) French coastal fishing boats registered in 
Saint-Pierre and Miquelon may continue to fish in 
the areas where they have traditionally fished 
along the coasts of Newfoundland, and 
Newfoundland coastal fishing boats shall enjoy 
the same right along the coasts of Saint-Pierre 
and Miquelon; 


(b) A maximum of ten French trawlers registered in 
Saint-Pierre and Miquelon, of a maximum length of 
50 metres, may continue to fish along the coasts 
of Newfoundland, of Nova Scotia (with the 
exception of the Bay of Fundy), and in the 
Canadian fishing zone within the Gulf of 
St. Lawrence, on an equal footing with Canadian 
trawlers; Canadian trawlers registered in the 
ports on the Atlantic coast of Canada may 
continue to fish along the coasts of Saint-Pierre 
and Miquelon on an equal footing with French 
trawlers. 


For the text of the 1972 Agreement see pages xv 
to xx . A copy of the Agreement with annexes is found 
in Annex l. 


sa @ 
ihe 


7 is 
Twos pe 
jong) 
snd 
NewAb b hpwoss: 

A =o 

~ bie ar eo es . 
—_ ie ea? | ed : 

Is gear oa alls a. 





ai. On January 4, 1985 a Foreign Fishing Vessel 
Licence was issued to the Saint-Pierre-et-Miquelon 
registered factory freezer trawler2 LA BRETAGNE under 
themauthority Sor the Minister of Fisheries “and--Oceans 
for Canada pursuant to the Coastal Fisheries Protection 
Act and the regulations made thereunder.» By amendment 


number 1, issued on January 24, 1985, LA BRETAGNE was 





authorized to fish in the Gulf of St. Lawrence’ subject 
Couathe™ following» condition, whichis was noted on (‘the 


licence: 


In accordance with the current Canadian 
Pronabitton “against "the Prilierting “of 
traditional groundfish species at sea 
by Canadian vessels, the LA BRETAGNE is 
permitted to process groundfish species 
ineacivessGult of ,5St.) Lawrence sto «the 
headed and gutted form only. 


This condition pronibits LA BRETAGNE from operating as a 


PACtory sireezer (trawler in the Gulf of St... Lawrence. 


2. A “factory freezer trawler” is a fishing vessel that 
can fillet and freeze its catch on board into a form 
ready for market. It is essentially a floating fish 
plant. Glossary, p. 76. 


Be eR eons 9/7 O0sec.C=-21 and C.ReOs;, 1978 ec. 4032 Annexes: 2 
and 3% = 


4. See Annex 4 for copies of the licence and Amendment 
Number 1. 





5. “Groundfish” is the collective term used to describe 
species that feed on or near the ocean bottom. The 
principal species include cod, haddock, redfish, 
pollock and flatfish species (e.g., turbot and witch 
flounder). Glossary, p. 7/7. 
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a. On January 25, 1985 France protested the 
condition attached to LA BRETAGNE's licence, claiming 
that it was contrary to the 1972 Agreement between 
Canada and France on their Mutual Fishing Relations. 


This was denied by Canada on February 4, 1985.6 


5. Following an exchange of correspondence be- 
tween Prime Minister Fabius and Prime Minister Mulroney 
imeeFebruary 1985, it) was “agreed that the dispute be 
refenred to arbitration in accordance, with Article 10 
of the 1972 Agreement./7 Although Article 10 provides 
for a preliminary phase before a Commission composed of 
experts nominated by each State, the Parties agreed to 
dispense with this phase and to place the matter 
directly before this Tribunal. 


Overview of Canada's Argument 


6. themirabunal has been asked to "radjudicate the 
dispute between the Parties in respect of filleting in 
the Gulf of St. Lawrence by the French trawlers referred 


Co in Article 4b) of the 1972 Agreement. That dispute 


6. French diplomatic note No. 206/DJ/JFD/VP and Canadian 
diplomatic note No. 237. In diplomatic note No. 8/AE 
of January 16, 1985, France noted its concern that 
Canada had not yet issued a licence to LA BRETAGNE. 
Annexes 5 and 6. 


7. Letter of February 7, 1985 from Prime Minister Fabius 
to Prime Minister Mulroney, attaching French 
aide-mémoire. Letter of February 27, 1985 from Prime 
Minister Mulroney to Prime Minister Fabius. Canadian 
aide-mémoire of February 28, 1985. Annexes 7 and 8. 
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arose because of the condition attached to the licence 
Offs LACUBRETAGNE “which prohibits, it from operating «as a 
factorye freezermmtrawler inv they Gult-eof Sts Lawrence. 
THis awmitiie. 1S66ue=uune sthi's  varbitration tsiswhether ekrance 
Nas» the, right) under the 1972 Agreement to operate LA 
BRETAGNE) asiea factory “freezer trawler in “the (Culf “of 


Stve Lawrence. 


dee Canada has the exclusive right in accordance 
WLUNPamterna tonal s baw to "regulates thes siiteheryerin ethe 
Gulf of St. Lawrence. Ehis Pinte ty eiisesdia it feds only ato 


the extent provided for in the 19/72 Agreement. 


8. The primary purpose of the 1972 Agreement was 
to phase French vessels out of the Gulf fishery, as was 
done. tin Sthepecacsce. of “the vessels cfs other foreign 
States. ) Canadaswas “exercising Dts jexciusive-rightisw over 
thes wults fienery sin the interests, of conservation and 
tational management of stocks and im the interests of 


Canadian fishermen dependent upon that fishery. 


whe Ene recognition vot Sthe tsi tuationmo: “Saint. 
Pierre-et-Miquelon as a neighbour, Canada granted France 
them exceptaonal right. to, maintain = a) limited ™ = Saiuc— 
Pierre-et-Miquelon trawler fishery in the Gulf. This 
was done on the basis of assurances by France as to the 
idimitedo nature, of ~the es iSaint—-Pterre-et-Miqueton I Cul: 
fishery mandwas sto its ‘objective, which |was= Co sibenefit 


the inhabitants of Saint-Pierre-et-Miquelon. 
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by Oa As a result, Article 4(b) of the 1972 
Agreement provides for the continuation of fishing 
activity in the Gulf by Saint-Pierre-et-Miquelon 
trawlers on an "equal footing” with Canadian trawlers. 
This means, in effect, that the inhabitants of Saint- 
Pierre-et-Miquelon are not to be disadvantaged or advan- 
Caged “in the “Gulf fishery vis-a-vis the inhabitants of 
Canadian communities who fish in the Gulf. The Tobit ¢a— 
tion “of non-discrimination contained in Article 4(b) 
constitutes the only limitation on Canada's exclusive 
right to regulate the fishery conducted by Saint- 
Pierre-et-Miquelon trawlers in the Gulf. In all other 
respects, Saint-Pierre-et-Miquelon vessels are subject 
toe regulationusmapplicable “to” the "Cult etashery just as 


Canadian vessels are subject to then. 


HE Os Article —4CUb) also contains Limitations: Jon, tne 
nature, number and length of the trawlers that were to 
be permitted to COMew ih Crt Onmeriics ila in ‘tthe “Gui: 
Gleanty. che continuation of “a elintted Saint=Frerre-et= 
Miquelon fishery in the Gulf is all that was intended. 
The trawlers engaged in this fichery were to be 
authentic Saint-Pierre-et-Miquelon trawlers in the sense 
that their aCtCiVitles would benefit Saint) ber. e> 


€tU-Miquelon. 


Uae There is no basis in the 1972 Agreement for 
France's claim to a right to operate LA BRETAGNE as a 
factory freezer trawler in the Gulf of St. Lawrence. As 
Canadian vessels are prohibited from filleting at sea in 


the Gulf, Saint-Pierre-et-Miquelon registered vessels 
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must abide by the same restriction. Any other interpre- 
tation would defeat the express terms of Article 4(b) by 
putting Saint-Pierre-et-Miquelon registered vessels in a 
preferred position in the prosecution of the Gulf 
fishery and not on an “equal footing” with Canadian 


vessels. 


bs. Furthermore, France is seeking to apply the 
1972 Agreement in a manner inconsistent with the inten- 
tions of the Parties. The development of a Saint- 
Pierre-et-Miquelon factory freezer trawler fleet in the 
Gulf "has the> potential to transform the “‘Saint—Pierre= 
et-Miquelon Gulf fishery into something significantly 
different from what was intended by the Parties in con- 
cluding the 1972 Agreement. In effect, France would 
brine back into the Gulf under the cloak vot Article 4 (b)) 
the very fishery that is Se. be excluded under 
Article, 37 Im addition, the real benertit of the opera- 
tion of LA BRETAGNE ‘as a factory freezer trawler in the 
Gulf goes (to @metiropolitan France = and snot "to, 7 Saint] 


Pierre-et-Miquelon. 
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Figure 1 


Le Golfe du Saint- 
Laurent 


The Gulf of St. Lawrence 
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PART II 


THE FACTS 
A. The Gulf of St. Lawrence Groundfish Fishery 


14. The Gulf of St. Lawrence® is in the nature of 
an inland sea, surrounded by the provinces of Québec, 
Newfoundland, Nova Scotia, Prince Edward Island and New 
Brunswick (see Figure 1). The Gulf is a vulnerable 
region both ecologically and economically. The fishery 
im) the ~Gult,) which ‘provides the livelihood) for “the 
inhabitants of many Canadian coastal communities, 


requires careful management by Canada. 
I. The Nature of the Gulf Fishery 


15. The enclosed nature of the Gulf and its unique 
environmental characteristics, including the substantial 


inflow of fresh water from the St. Lawrence River, have 


8. The term “Gulf of St. Lawrence” as used here 
corresponds to the “Canadian fishing zone within the 
Gulf of St. Lawrence” referred to in Article 4(b) of 
the 1972 Agreement. This is defined by reference to 
fisheries closing lines across Cabot Strait and the 
Strait of Belle Isle and referred to as “Fishing 
Zone 1" in Fishing Zones of Canada (Zones 1, 2 and 3) 
Order, Order in Council P.C. 1971-366, 25 February 
1971, SOR/71-81. Annex 9. 
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Figure 2 
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contributed to the development of the cod stocks within 
the Gulf (see Figure ayi2 on which the principal ground- 
fish fishery is based. Cod has long been the staple of 
the Gulf fishery and is still today the predominant 
groundfish species.!10 [In 1984 cod constituted almost 
Pie Of the) CGult groundiitehe catch (see Ficure 3). 


16. The Gulf groundfish fishery constitutes the 
economic base for many of the communities along the 
Gulf shores, providing employment on fishing vessels, in 


processing plants and in related industries. These 


communities depend primarily on the inshore fishery.!!} 


9. A “stock” is a relatively discrete population of a 
given species which is _ found in a specific 
geographical area. Glossary, p. 81 . There are two 
Gulf cod stocks, each of which migrates in and out of 
the Gulf. The northern stock migrates between NAFO 
divisions 4R and 4S, which are inside the Gulf, and 
subdivision 3Pn, which is outside the Gulf (the 
“GRS3Pn stock"). The southern stock migrates between 
NAFO division 4T, which is inside the Gulf, and 
subdivision 4Vn, most of which is outside the Gulf 
(the “4TVn stock"). These stocks are managed as Gulf 
stocks throughout the whole of their migratory range. 
The divisions and subdivisions by which those stocks 
are identified are part of a system of statistical 
areas established by the International Commission for 
the Northwest Atlantic Fisheries (ICNAF), the 
predecessor of the Northwest Atlantic Fisheries 
Organization (NAFO). Glossary, p. 79. 


10. For “groundfish” see Glossary,p./7/7. Species other 
than groundfish caught in the Gulf include herring, 
crab, shrimp and lobster. 


ll. The “inshore fishery” is conducted close to the shore 
by boats less than 65 feet (19.8 m) in length. 
Glossary, p. 79. 


Figure 3 
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Source: Ministére des Péches et 
des Océans, données de 1984 
Department of Fisheries and 
Oceans 1984 data 
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In 1985 there were over 6,000 groundfish vessels based 
in the Gulf, most of which were under 65 feet (19.8m). 
Only 12 of these vessels were over 100 feet (30.48m).12 
There were 25,406 Canadian commercial fishermen opera- 


ting sinethe Gulfsin 1985, and 471) fishing» ports..— 


TA Geography and climate have a significant 
impact upon resource harvesting in the Gulf of 
St. Lawrence. For much’ of “the winter and) spring the 
Gulf is encumbered by ice (see Figure yet This 


generally makes it impossible for Gulf fishermen to 
operate out of their ports during these periods and puts 
them at a disadvantage compared with fishermen outside 
the Gulf who operate from ice-free ports and have access 
tow the ~winter and spring “fishery inside the "Cult 3 in 


Capote Strait. 


12. Department of Fisheries and Oceans data. Data 
referred to in this way throughout this Memorial have 
been drawn from detailed statistical records 
maintained by the Department of Fisheries and Oceans 
which are in a form that is impractical to reproduce. 
They will be provided to the Tribunal and the Agent 
for France if requested. 


13. Department of Fisheries and Oceans 1985 data. The 
fishing ports on the Gulf shores are listed in 
Annex 10. “Port” in this context is defined as the 
home port of at least five commercial fishermen or of 
the fishing vessels they operate. 


14. “Scarratt,¢ Did. Ged...) Canadian Atlantic Offshore 
Fishery Atlas. Canadian Special Publication of 


Fisheries and Aquatic Sciences 47 (Revised). Ottawa, 
1982, pp. 17-21. Annex 11. 
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Figure 4 
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Open Water 
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18. Many of the small fishing communities that 
have developed around the periphery of the Gulf operate 
plants for the processing of their catch. There are 28] 
such processing plants along the Gulf shores (see 
Figure 5)1>5 which provide employment for over 20,000 
persons.1!6 Practically all of “the fish Jprocessed “in 
these plants are caught in the Gulf. The Gulf ground- 
fish fishery also supports plants outside the Gulf in 


Nova Scotia and along the south coast of Newfoundland. 


ing. In the N95 0's and 196 C's the traditional 
Canadian Gulf groundfish fishery was threatened by the 
influx of foreign fleets,!7? in particular factory 
freezer trawlers, and large non-Gulf-based!® 
Canadian trawlers. The exclusion of most foreign ves-= 
sels and of most non-Gulf-based Canadian trawlers from 
fishines eroundiwsh. ins Che: Guitiesetocet her witth ps trtete c 
controls on Gulf-based fishermen, have led to a recovery 


in Gulf groundfish stocks. 


15. Department of Fisheries and Oceans 1985 data. The 
names and locations of the plants are listed in 
Annex 10. 


16. Department of Fisheries and Oceans data. 


Dare ki rT bye ee Mad. Ue: Navigating Troubled Waters, A New 
Policy for the Atlantic Fisheries. Report of the Task 


Force on Atiantic Fisheries. Ottawa, December 1982, 
pp. 16-17. Annex )2. 


18. A “non-Gulf-based vessel” is one whose registered home 
port is outside the Gulf of St. Lawrence. 
Glossary, p. 79. 
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Figure 5 


Ports de péche et 
usines de traitement de 
la région du golfe 


Gulf Fishing Ports and 
Processing Plants 





Port de péche 
Fishing Port 





a 





Usine de traitement 
Processing Plant 





= 











Lignes de fermeture de péche 
Fisheries Closing Lines 


Note: La liste des ports et des 


usines figure a |'Annexe 10 
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in Annex 10 
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20. There are, nevertheless, insufficient 
resources available in the Gulf to support the fleet of 
vessels based therel9 or to meet the needs of the pro 
cessing plants dependent on Gulf resources. An inade- 
quate supply of fish and consequent plant closures cause 
extensive economic and social problems for the Gulf con- 
munities.20 This has important consequences fOr 


Canada's fisheries policy in respect of the Gulf. 
2. The Management of the Gulf Fishery 


Za The Fisheries Act“! is the primary source of 
authority for the regulation of fisheries in Canada. In 
accordance with that Act the Minister of Fisheries and 
Oceans has the broad responsibility for the management 
of the fishery. The general conditions under which 


fishing is to take place in Canadian waters are set out 


in regulations made pursuant to the Fisheries Act.?? 


193 Op. cit. supra, note 17, p. 36. Annex 12. 


20. Several fish processing plants have closed in recent 
years. A prominent example is the Georgetown Seafoods 
Limited plant, which closed in 1981. Annex 13. 


21. Fisheries Act, R.S.C. 1970, c.F-14. Annex 14. 


22. Canadian commercial fishermen operating on the east 
coast are governed by the Atlantic Fishery 
Regulations, 1985. Order in) Council ©P.Cs 1985-3662; 
December 19, 1985, SOR/86-21. Foreign vessels in all 


Canadian waters are subject to the Foreign Vessel 
Fishing Regulations, CeReC.,, 1978 -c.815. “Annexes 15 
and 16. 
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22s, Control over access to the Canadian fishery by 
all vessels is exercised through the licensing systen. 
Licences are issued under the authority of the Minister 
of Fisheries and Oceans.23 The Coastal Fisheries 
Protection Act24 provides for the licensing of foreign 
vessels to operate in Canadian waters. Conditions under 
which such licences are to be issued are set out in the 
Coastal Fisheries Protection Regulations.?° Other scons 
ditions are established by the Minister in the exercise 
Of hiss discretion an arelations co ,thne. licensing of Ves — 
sels. These conditions are announced by the Minister 
from time to time and are enforced through the licensing 


system. 


PRS Because of the finite nature of the resource, 
and the dependency of large numbers of fishermen and 
processing plants, the Gulf groundfish fishery is .close— 


ly regulated. Canada sets a total allowable catch 


Zo wePISHerles seACt,, 16 0/)- “The Minister may, in his 
absolute discretion, wherever the exclusive right of 
fishing does not already exist by law, issue or 
authorize to be issued, leases and licences for 
fisheries or fishing, wherever situated or carried 
on .... Annex 14. 


Die Re S.C 197055 CeCe 21,8 6.94. PANNeX ae 


252, (OeReG. 91978 Cc. 4135) Annex 3. 
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(TAC)26 for each stock and allocates that TAC through 
quotas. A TAC is set yearly for each of the two Gulf 
cod stocks and quotas are allocated among the different 
fishermen who are licensed to fish these stocks. */ 
Quotas for the offshore fleet28 are allocated in accor- 
dance with an "enterprise allocation” scheme under which 
each company or individual holding a licence is granted 
a specific share of each groundfish stock.?? Inshore 
Fishermen,s on the (others hand, operate, under a, global 
quota applicable to the whole of the inshore fishery. 
Engel OD, OVeT OU, OTe .enatwpatht. Off (hemlAC. for Gui sucod 


stocks reserved for Canadians was allocated to inshore 


fishermen. 


2ae In addition to regulating the fishery through 
themmallocatilon of squotas,. Canada "regulatess access sot 
vessels to) the Gulf fishery. This has had a major 
impact upon access by non-Gulf-based vessels to the 


groundfish fishery in the Gulf. Inv 197 6> vessels sover 


26. The TAC for each stock is set in the light of 
scientific assessment and consultations with 
representatives of provincial governments and of the 
fishing industry. The criteria taken into account in 
determining the TAC include ensuring the size and 
stability of the fish population and the rebuilding of 
depressed stocks. Glossary, p. 8l. 


27. The quotas are set out in an annual groundfish 
management plan. 


28. The “offshore fishery” is conducted by of vessels over 
100 feet (38.48m) in length, which fish beyond 12 
miles from the shore. Glossary, p. 80. 


29. Glossary, p- 76. 
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100 feet (30.48 m) were excluded from the Gulf redfish 
fishery,39 which affected principally vessels’ based 
Outside the Gulf. Since 1981 non-Gulf-based Canadian 
vessels over 1050 brake horsepower (b.h.p.)3! have been 
completely excluded from the cod fishery in the Gulf. 32 
The effect of these measures has been to reduce the 
gross registered tonnage33 of Canadian offshore vessels 
(principally non-Gulf-based) with access to the Gulf cod 
fishery by 70% compared with the situation in 1971 (see 
Figure 6). Thus, the Gulf cod fishery has been preserved 
primarily for the benefit of the local Gulf-based 
fishery. 


3. The Canadian Policy Relating to Factory Freezer 


Trawlers 


Zit The Canadian fishery has developed on the 
basis of wetfish trawlers34 and, unlike distant water 


fishing States, Canada has never included factory 


30. Atlantic Redfish Fishery Regulations, Order in Council 
Pace 1976-465, February Zo, 1976, SOR/76-168. 


Northwest Atlantic Fisheries Regulations, amendment, 
Order “in ‘Council osc. 1976-16875" Junews0, 9197c, 
SOR/76-406. Annexes 17 and 18. 


31. “Brake horsepower" (b.h.p.) is a measurement of power 
delivered by an engine. The limit of 1050 b.h.p. used 
in Canadian fisheries management distinguishes the 
more mobile from the less mobile vessels. Glossary, 
Dewyo. 


32. Atlantic Fishery Regulations 19855 1supra, note, 22). 
s. 89. Annex 15. 


33. The “gross registered tonnage” of a vessel consists of 
its total interior volume expressed in units of 100 
cubic feet or 2.83 cubic metres. Glossary, p 77. 


34. A “wetfish trawler” is a fishing vessel that preserves 
its catch on board by stowage in ice. Glossary, 
Demko cic 
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Figure 6 


Jauge brute des chalu- 
tiers hauturiers 
Canadiens autorisés a 
pécher la morue dans 
le golfe en 1971 et 
en 1985 


Gross Registered 
Tonnage of Canadian 
Offshore Trawlers With 

Access to the Gulf Cod 
Fishery: 1971 and 1985 





Pourcentage 
Percent 


100 
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Source: Liste des batiments de 
péches établie par Il'ICNAF (1971) et 
données du ministére des Péche 
et des Océans (1985) 
ICNAF List of Fishing Vessels, 1971 
and Department of Fisheries and 
Oceans 1985 data 
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freezer trawlers in its offshore fleet. In i977 “the 
Department of Fisheries and Oceans and National Sea 
Products Limited chartered a factory freezer trawler, 
registered in the Federal Republic of Germany, for a 
six-month experimental  period.395 The vessel was 


authorized i amxe) harvest both traditional and non- 


traditional species. 36 The results of this experiment 
were regarded as inconclusive?’ and subsequent applica- 
tions oby ~ Canadians “for slicences (to. operate “factory 


Preezer trawlers for the harvesting “of | traditional 


groundfish species38 were denied. in 97.9 thee Minister 


Of “Fisheries and Oceans confirmed that the denial of 
such licences for the harvesting of traditional ground- 


fish species would be continued. 39 


35. Discussion Paper, Factory Freezer Trawlers, Department 
of Fisheries and Oceans, August 1985, p. 3. Annex 19. 


36. “Non-traditional species” are those species for which 
there has never been a significant Canadian offshore 
fishery e.g., silver hake, argentine, squid, mackerel 
and grenadier, Glossary, p. 80. 


37. Op. cit. supra, note 35, pp.3-4. Annex 19. 


38. “Traditional groundfish species” are species for which 
there has been a significant Canadian offshore 
fishery. They include cod, haddock, redfish, pollock, 
turbot and flatfish. Glossary, p. 82. 


39. net Policy for Licensing Freezer Trawlers,” 
November 30, 1979. Annex 20. Although there has been 
no specific prohibition of the filleting at sea of 
non-traditional species, few licences have been issued 
for such filleting. Ing 2) 984500a 465 sfoots GL928m) 
inshore shrimp vessel was authorized to fillet its 
groundfish by-catch, as a pilot project, while 
operating in the Gulf. The project was, however, 
never implemented. 
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26. A new experiment with the use of factory 
freezer trawlers has recently been announced. On 
November 8, 1985 the Minister of Fisheries and Oceans 
stated that three factory freezer trawler licences would 
be made available for an experimental 5-year period.49 
The licences are to be issued subject to conditions 
designed to “protect the interests of inshore fishermen, 
fish processors and others involved in the groundfish 
industry in Atlantic Canada."4l Theysconditions) to wbe 
imposed on these licences reflect several of the central 
principles of Canadian fisheries management, including 
restricting growthvdn othe’ offshore sfileet. minimizing 
conflicts between offshore and inshore fishermen, and 
avoiding putting pressure on resources through increased 
Bishing "capacity. Thus, a factory “freezers trawler 
operating under an experimental licence may not fish in 
the scult of St. Lawrence, or ini the Bay of Fundy. 42 In 
both of these areas the inshore fishery predominates and 
Chemmeincrease= “in capacity = from sthe Antroduction of 
factory freezer trawlers would put excessive pressure om 


limited resources. 


40. “Three Factory Freezer Trawler Licences Approved,” 
November 8, 1985. Annex 21. 


4). “Statement by the Honourable John C. Crosbie, Minister 
of Justice and Attorney General Re the Factory Freezer 
Trawler Licences,” November 8, 1985, p. 1. Annex 22. 


42s, Op. Git. |supra, “note 40,5 p. 3, condition 4 “and 
"Factory Freezer Trawlers, Questions and Answers,” 
no. 6. Annex 21. 
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Path Factory freezer trawlers are highly contro- 
versial in the Atlantic provinces of Canada. They 
are associated historically with overfishing, 


perticulariy -in sthes Gult, sbyplarcesforeten tieets land 
they are perceived as a threat. to. the traditional 
Canadian inshore fishery and to the land-based 
processing Industry. It was because of these concerns 
that the Minister of Fisheries and Oceans in making his 
announcement on the experimental licensing of factory 
freezer trawlers, reiterated a fundamental tenet of 
Canadian fisheries policy: “The inshore small boat 
fishery and the wetfish trawler fishery will continue to 


be the backbone of the Atlantic groundfish industry.” 43 


4. The Saint-Pierre-et-Miquelon Fishery 


Zor The islands of Saint-Pierre-et-Miquelon are 
located near the southern shore of Newfoundland, 143 
mautical miles from the Gulf of St. Lawrence (see 
Figure — 1). Coastale fishing 11s) Cerried = ovt in esmald 
boats and offshore fishing in trawlers. These trawlers 
benefit from an ice-free port located outside the Gulf. 
Unicikessthe: Canadian trawlersmsbased: in themGult: «sSainc— 
Pierre-et-Miquelon trawlers can fish in the winter and 


spring inside the Gulf in Cabot Strait yas 


LSeupOpe cit. eupra, notes40,) Deal. Annex 21. 


44. See supra, para. 17, p. 10. 
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29. Trawler fishing from the islands began in 1952 
with the creation of the Société de P&che et de 
Congélation (SPEC), which gradually built up a small 
fleet of trawlers registered in sainterierre-et— 
Miquelon, fluctuating from) one) to five, vessels. The 
Société Saint-Pierraise de p@che (Interp@éche) took over 
from the SPEC in 1974.45 A subsidiary of three compa- 
nies in metropolitan France,4® Interp&éche also operates 
the fleet of trawlers which supplies "la seule véritable 
usine de traitement du poisson” in Saint-Pierre, also 
Operated by Interp@éche. This plant processes virtually 
all of the fish caught off the islands,4’ providing 
employment for about 200 people. 48 





45. “Les fles Saint-Pierre et Miquelon, Eléments de la 
Situation 6conomique générale,” in the series “Avis et 
rapports du Conseil 6conomique et social,” Journal 


officiel de la République francaise, no. 9, March 12, 
£974, (ps 932... Annex237. 


46. The Société navale caennaise, the Compagnie des 
entrepéts et gares frigorifiques and the Société 
nouvelle de p&éches lointaines. The annual reports of 
the first of these for 1983 and 1984 state that it 
provides Interpéche with administrative management 
services. Annexes 24 and 25. 


47. Institut d'émission des départments d'Outre-Mer: 


Exercice 1984, Rapport qvactivite:; 
Saint-Pierre et Miquelon. Paris, 1984, p. 11. 
Annex 26. Unofficial translation: “the only real 


fish processing plant.” 


48. “A Saint-Pierre-et-Miquelon, Deux cents  ouvriers 
contraignent le préfet a quitter 1l'fle de 
Saint-Pierre,” Le Monde, no. 12468, March 1, 1985. 
Annex 27. 
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30. The Saint-Pierre-et-Miquelon trawlers do not 
appear to have fished in the Gulf of St. Lawrence before 


1960.49 EEOm ee lLOO0stOmlL9)7 Jartne trey nOundi Len catcnherin 


the Gulf never accounted for more than 42% of their 
Overall groundfish catch, (Civeu.s both. within sand beyond 
the Gulf. )29 At [ohes time Vol the signing of the. 972 


Agreement. thisvyftgure (had dropped toy a little. less than 


49. ICNAF Statistical Bulletin for 1952-1959, Volumes 1 to 
9. In view of the number involved, ICNAF and NAFO 
Bulletins have not been reproduced. However, they 
will be provided to the Tribunal and to the Agent for 
France if requested. 


50. Annex 28, Table 1. For 1960 to 1978 (Volumes 10 to 
28), see the ICNAF Statistical Bulletin and, for 1979 
to 1982 (Volumes 29 to 32), its successor, the NAFO 
Statistical Bulletin, which indicate that the trawlers 
registered in Saint-Pierre-et-Miquelon had very small 
catches of species other than groundfish in the Gulf. 
As to cod, the principal groundfish caught in the Gulf 
by the trawlers registered in Saint-Pierre-et- 
Miquelon, both in terms of value and volume this 
figure never exceeded 50% until 1972. Thi Sesfhitty— 
fifty ratio between fish caught within the Gulf of 
St. Lawrence and that caught outside it also charac- 
terizes the relationship between the groundfish catch 
of trawlers registered in Saint-Pierre-et-Miquelon in 
the Gulf and the overall catch of groundfish for the 
islands, that is, for all fishing vessels registered 
there, including trawlers and coastal fishing boats, 
both within the Gulf and outside it. Until 1972 this 
ratio was never more than 40%. Annex 28, Table 3. 
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7% (224 tonnes).°1 The groundfish fishery for these 
trawlers was located almost exclusively outside the Gulf 
of St. Lawrence. Although the Saint-Pierre-et-Miquelon 
Gulf groundfish catch has since increased considerably, 
in JO2eltawasagtillasonly slightlyemore than 424 of the 
total trawler groundfish catch. 2 The groundfish catch 
of these trawlers is divided almost equally between the 
catch within the Gulf and beyond, although the catch 


beyond the Gulf continues to be larger. 


Sl. The groundfish catch being taken in the Gulf 
by the trawlers registered in Saint-Pierre-et-Miquelon 
is quite small compared with the total French catch, 
(i-e., that of both Saint-Pierre-et—Miquelon trawlers 


and vessels registered in metropolitan France). Before 
51. See Annex 28, Table 1. In 972 Saint-Pierre -et— 





Miquelon trawlers caught only 72 tonnes of cod in the 
Gulf, ior 9.54 of their total cod catch. In relation 
to the overall groundfish catch for the islands, the 
catch in the Gulf was only slightly more than 5%. See 
Annex 28. Table 3. 


52. See Annex 28, Table 1. For cod, the corresponding 
percentage in 1982 was 48. Thus in relation to the 
total groundfish catch for the islands, the catch in 
the Gulf would be slightly below 38%. 1982 is the 
last year for which complete statistics are 
available. Although in December 1985 NAFO received 
French data for 1983 and 1984, this did not meet NAFO 
requirements as it was not broken down by class of 
vessel tonnage and it did not distinguish between 
Saint-Pierre-et-Miquelon and metropolitan France. 
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1972 it was never more than 14% of the French catch. 53 
At the time of signing of the 1972 Agreement the figure 
was as low as 1%54 ana was thus only a very small por- 
tion of the overall French fishery in the Gulf. The 
share of the islands has gone up as a result of an 
hacrease pin ihe tresecat cn eDutemibyre lOO cem te Was etidd 
Siighely less (than 9204.,0f thetotal) French groundtisn 
catch in the Gulf (see Figure Pin oe Dies cueatest = part 
Of the ‘catch is, still taken by vessels registered in 


metropolitan France. 


G2 From “its Sibeginoing- Ping e952 suntilieeb oy...) five 
offshore fleet of Saint-Pierre-et-Miquelon included only 
side trawlers which, in 1967, the French government 
Promised to replace with stern trawlers.-° The stinet 
Sterner thawLen. CROLX-DE-LORRAINE Wasa put 1m isetvice in 
D973 and was ‘soon joined “by COELETITE in) 1974 [amd LA 
NORMANDE in 1975. These three trawlers are similar in 
Size to Canadian offshore “trawlers with access to the 
cod fishery in the Gulf, and were the only trawlers 


53. Until 1972, the figure for cod was never more than 
8%. 


Dsl 972, cod Caught. inthe Gulf by, Saint-Pierre-et— 
Miquelon trawlers never exceeded 0.34 of the French 
catch in this zone. 


55. Figure 7 reflects the data contained in Annex 28, 
Table 2. The corresponding percentage for cod in 1982 
was 19.3. 


56. “Le voyage du général de Gaulle a Saint-Pierre-et- 
Miquelon,” Le Monde, No. 7005, July 22, 1967. 
Annex 29. 





Figure 7 
Part des chalutiers de 
Saint-Pierre-et- 
Miquelon dans le total 
des prises francaises 
de poisson de fond 
dans le golfe 


French Gulf Groundfish 
Catch: Percentage 
Taken by Saint-Pierre- 
et-Miquelon Trawlers 
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Tegistered in Saint-Pierre-et-Miquelon until 1984. Like 
their predecessors they are wetfish trawlers. Each has 
a crew of about fifteen>/ and fishes almost as much 


within the Gulf as without. 


33. In 1984 the factory freezer trawler LA 
BRETAGNE was registered in Saint-Pierre-et-Miquelon, 
followed by another wet fish trawler, MARMOUSET in 
19s Thus there are presently four wet fish trawlers 
and one factory freezer trawler registered in Saint- 


Plerne-e€t-Mique lon. 


34. From the development of the Saint-Pierre-et- 
Miqguveloni groundfish fishery sin thes Gult irom 1960) co the 
present, the following conclusions can be drawn. 
First, other main benefit derived from sthe operation “or 
these trawlers by the people of the islands is the en- 
ployment that they generate, both in terms of the 
fishermen that they hire and employees in the fish pro- 
cessing plant. Second, “although it has Gncreased since 
L972. the volumes or “groundfish caught) inv ithe eGult sby 
these trawlers is still limited = the largest catch 
57. According to the NAFO List of Fishing Vessels, 1983, 

CROIX-DE-LORRAINE measures 46 metres and has a horse 

power of 1,600, while GOELETTE and LA NORMANDE each 

have a length of 50 metres and 2,000 horse power. The 

same document states that the crew of the first 


numbers 14 and that of the two others, 15. Dartmouth, 
Canada, 1985, p. 28. Annex 30. 
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continues to be taken by vessels registered in metropol- 
itan France. Third, as a rule these trawlers take 


slightly more than half of their catch outside the Gulf. 


B. The Factory Freezer Trawler LA BRETAGNE 


Sie The) factory, freezer trawler ~LA BRETAGNE \ was 
launched on October 17, 1984 at the Saint Malo works of 
Ateliers et Chantiers de la Manche28 and is owned by 
Shareholders in metropolitan France and Saint-Pierre-et- 
Miquelon. Interp@che has an absolute majority of the 


shares.°9 LA BRETAGNE replaced, in the French fishing 
ileet. of the Northwest Atlantic, the NEVE, (a factory 


26. La, péche maritime, no. 1279, October 20, 1984, pp. 
547. The same article states that the length of LA 
BRETAGNE is “inférieure a 50m (49,95m) pour avoir 
acces aux eaux canadiennes.” Unofficial translation: 
“less than 50 m (49.95 m) for the purpose of gaining 
access to Canadian waters.” A subsequent issue of the 
same publication (No. 1281, December 20, 1984) gives a 
complete description of the vessel (pp. 708-709), 
Stating that this factory freezer trawler is intended 
for permanent use on the Newfoundland banks and the 
factory on board is “essentiellement destinée au 
traitement de la morue.” Unofficial translation: 
“designed mainly for the’ processing of cod." 
Annexes 31 and 32. 


59. See list of “quirataires" at Annex 33. The Lexique de 


termes juridiques, Dalloz, Paris, 1985, p. 365 defines 


“quirataire” as “un propriétaire d'une part dans un 
navire acheté en copropriété.” Unofficial 
translation: “the owner of one share in a vessel 
purchased jointly.” 
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freezer trawler registered in metropolitan France. LA 
BRETAGNE inherited the NEVE's metropolitan French 


crew. 60 


56% The catch filleted on board LA BRETAGNE is un- 
loaded in Saint-Pierre and placed in temporary cold 
storage before being exported to metropolitan France. 6l 
Thus, unlike the wetfish trawlers registered in Saint- 
Pierre-et-Miquelon, but like the factory freezer 
trawlers registered in metropolitan France, LA BRETAGNE 
does not supply the Interpéche plant. Ini 985 this, set 
off a dispute between the Interpéche plant workers and 
the dock workers in the ‘port of Saint-Pierre. Unable to 
process the catch, the plant workers insisted on unload- 
ing the vessel, as they do the Interpéche wetfish 


trawlers, while the dock workers claimed that the 


60. Chaigneau, C., Deputy: Les relations  franco- 
canadiennes dans le domaine de la péche. Association 
interparlementaire “France-Canada”, Assemblée 


Nationale, Paris, June 21, 1984, p. 3. Annex 34. 


61. Institut d'émission des départments d!'Outre-Mer: 


Saint-Pierre & Miquelon, pp. 7 and 9. Annex 35. 
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finished product on board LA BRETAGNE constituted a 
normal freight cargo which they should unload. °4 


ce LA BRETAGNE is quite different from_ the 
trawlers that to date have made up the offshore fleet of 
Saint-Pierre-et-Miquelon since like the other factory 
freezer trawlers Légisterced singe metropolitan, Pmance . (ht 
fide tCss<lts catch at. cea. Lt cam, (therefore. hold. -a 
larger quantity of fish and remain at sea longer. Thus 
DAS SBRETAGNE has sa higher “fishing. capacity =than —-the 
trawlers presently fishing out of Sainterlerre-ert — 
Maguelon, which has implications sfor the future applice— 
tion of Article 4(b) of the 1972 Agreement. The develo- 
pment ™ of a,» fleet of factory freezer trawlerss fishing in 
the Gulf might pave the way for catches significantly in 
exeesisse cot wthoses antieipeated. “by. “the | (Parttes “to, “the 


Agreement. 


G2. tLZOn pes be oenalor: Rapport fait au nom de la 
Commission des Lois constitutionnelles, de 


Législation, du Suffrage universel, du) Réglement (et 
didAdministrat ionpe générale ss Sumelem projets cemalol, 


adopté par l'Assemblée Nationale, relatif au statut de 
l'archipel de Saint-Pierre-et-Miquelon. Senate 
Document No. 246, Second Ordinary Session of 1984- 
PO85. Vole 1.5 pss oo, APril le l9oo6 | ARNeX 304) eSec 
also op. cit. supra, note 48, Annex 27. 
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Cc. The 1972 Agreement 


1. The Negotiation of the 1972 Agreement 


(a) Background 


Shehic The chronic overfishing in the Northwest 
Atlantic led to action by Canada to preserve the fishery 
im the Gulf of St. Lawrence and elsewhere off its 
coasts. In the 1950s and 1960s vessels from France, the 
United States, the United Kingdom, Denmark, Norway, 
italy, Fortugal and Spain were all fishing within the 
Gulf. Interference by the larger distant water trawlers 
with the gear of the inshore fishermen and pressure on 
BeOcks led toycalls for ™the exclusion of (forefien fishing 


off the Canadian coasts. ®3 


So he In (the wake of “the- failure “of the “United 
Nations Conferences on the Law of the Sea in 1958 and 


L960—tovesteablish a fixed limit. for the territorial sea, 


OF £0, (provide. for the “establishment of “an “exclusive 


fishery zone by the coastal state, Canada introduced 





63. In 1963, the Fisheries Council of Canada, an associa- 
tion of representatives of the commercial fishing 
industry of Canada said: Clee ts sOurmopiniona.that 
unless Canada takes immediate action to protect and 
conserve the marine fishery resources, they will be 
rapidly depleted by reason of the incursion of foreign 
fishing fleets.” A Brief Concerning Canada's National 
and Territorial Waters Submitted to the Government of 
Canada. Ottawa, January 28, 1963, p. 1. Annex 37. 
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begislation setting sits own Limits for the territorial 
sea and establishing an exclusive fishing zone.°4 The 
Territorial Sea and Fishing Zones Act, 1964,65 provided 
for va s-mile territorial sea and a 9-mile fishing zone, 
in which fishing was to be reserved for Canadian fisher- 
men. Negotiations were then entered into with States 


already fishing in Canadian waters, 66 


a 8 France was one of the countries affected by 
the extension of Canadian fisheries jurisdiction. In 
particular, under the terms of the 1904 Convention be- 
tween France and Great Britain, France had a right to 
fish) jin the territorial waters son. that portions of the 
coast of Newfoundland comprised between Cape St. John 
and = Cape Ray, passing s by “the inorth © on sa sfooting ‘of 


equality with British subjects."0/ 


Gilet There were two sets of negotiations between 
Canada wand France, dealing (wit heetichingeeta gn tcm on | tine 
Guilt “of “St. Lawrence, the firsts in 1964 and *the second 


64. Gotlieb, A.E.: “The. Canadian’ ‘Contribution to the 
Concept of a Fishing Zone in International Law.” 
Canadian Yearbook of International Law, Vol. 2, 1964, 
Dee ate pp. / 3-74 wATINGK 0. 


65.5) Sec. 1964-65, “c.2 22. Annex 39. 


66. In 1964, Canada held discussions with the United 
States, France, Britain, Norway, Denmark, Spain, 
Portugal and Italy. 


67. Convention between the United Kingdom and France 
Respecting Newfoundland, and West and Central Africa, 
signed at London, April 8, 1904. Annex 40. 
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in 1971. No agreed rocés-verbaux were kept of these 
negotiations. There were, however, reports prepared by 
the Canadian delegation following the 1964 
negotiations 8 and a record of the 1971 negotiations 
kept by the Canadian participants. 69 Although neither 
of these constitutes formal travaux préparatoires they 
Comretlects what was ssaldesin sw the negotiations, what 
Canada intended, and what Canada understood France to 


have intended. 


(b) The 1964 Canada-France Negotiations 


42. Discussions with France took place in April 
and July §1964:. France introduced in these discussions 
thewmidea of a provision for Saint=-Pierre-et-Miquelon,, in 
a7 dratt “presented “at = thes*July = negotiations, = in’ the 


following terms: 


En raison de la situation géographique 
de Saint-Pierre et Miquelon et 4a titre 
d'arrangement de voisinage, les embar- 
eations depeche “cotiére et -les Jchalu— 
tiers de p@éche au large immatriculés 4a 
Saint-Pierre et Miquelon bénéficient, 


68. “Preliminary Talks With France - April 7-8, 1964.” 
“Law of the Sea Talks with France, Second Round, 
Paris, July 20-22, 1964." Annexes 41 and 42. 


69. “Fisheries Phasing-Out Negotiations: France, First 
Round of Talks, May 19-21, 1971." Annex 43. 
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en outre du droit de fréquenter leurs 
lieux de p@éche traditionnels. 


mere Were, according ‘to the French, S “trawlers regis= 
tered fin Saint-Pierre-et-Miquelon, which fished in the 
Gulf alongside metropolitan vessels and in the bays of 
the south coast of Newfoundland, in particular Trepassey 
and Placentia Bays. France wanted ‘the Tight to be “able 
bemeoontinues this  fienery. 


43. In respect of the “Saint—-Pierre-et=Miquelon 
trawlers, the Canadian negotiator, Mr. Wershof, who 
Feterred to «concerns in Canada about Yrumoured “plans, for 


Che,.expanswon of “fishings installations: 70n ost.) 1 Lerre,. 


asked: 


What guarantee could there be, for 
instance, that metropolitan trawlers 
disguised as local or even trawlers 
manned by foreign crews but registered 
in St. Pierre might not take advantage 
of any privilege which Canada might be 
Willen pee bOmerC Onc ed emp Ue Ol Lye ui tetiay Ott 
Off authentic wot. | piemre vessels? 


70. Unotficial ‘translation: "In view of the geographic 
situation of Saint-Pierre-et-Miquelon and as an 
arrangement between neighbours, coastal fishing boats 


and offshore trawlers registered in 
Saint-Pierre-et-Miquelon shall also be entitled to 
frequent their traditional fishing grounds.” 


“Avant-Projet d'accord sur les péches,” July 20, 1964, 
p» 2, art. 6. Annex 44. 


71. Law. of the Seas Talks “with Erance’,*® Second Round, 
Paris, July 20-22, 1964," p. 13-14, paras. 40 and 42. 
Annex 42. 


72. Id., p. 14, para. 41. Annex 42. 
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The French negotiator, M. Leduc, did not envisage that 
this would occur at all. He stated that he “wished to 
reassure the Canadian authorities that the French 
Government was not seeking favours for other than 
St. Pierre et Miquelon fishermen,” and he went on to say 
that “the Canadian concern over the possibility of overt 
Or concealed abuses might be allayed by specifying in 
the agreement both the quantity and the quality of the 


vessels concerned."/3 


44, On November 30, 1964 France, which had agreed 
tomprovide “Canada “with sintotmations on theo plans for 
expanisiton of “the =fishing industry “at Saint-Pierre, for 
warded a note on the “projets de développement de Saint 
Plerres et =Migquelon. = This described aveplan, “des tinG =a 
remédier A la stagnation €économique du territoire en 
modernisant ses installations portuaires."/4 The note 


also provided: 


En ce qui concerne enfin le dévelop- 
pement della tlotte Salmters etna sensi. 
n'est envisagé aucune modification au 
rythme actuel qui est approximativement 
d'un “‘chalutter  nouveaurstouss les et rods 
ans —- Ce qui porterait. leur nombprelde: 
a 10 en quinze ans. Mais entre temps 
les batiments actuellement en service 
auront considérablement vieilli. 


73. Id., p- 14, para. 42. Annex 42. 


74. French diplomatic note of November 30, 1964, Doc. 
No. 3, p.- 1. Amnex 45. English translation prepared 
by Canadian authorities at the time the note was 
received: “to remedy the economic stagnation of this 
territory through modernizing its harbour facilites.” 
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ial s'agit de b&timents d'un- rayon 
d'action et d'une capacit&é limités, 
longs de 28 a 38m; et dont l'€équipage, 
conform&ément A la réglementation en 
vigueur dans les territoires d'Outre 
Mer, doit @tre a plus de 50% francais. 


Le nombre de doris en service (environ 
150) n'est pas__susceptible de varia- 
tions notables. 


45. The statement of the "projets de développement 
dewsaint Pierre: et Miquelon, provides an important basic 
for understanding the subsequent negotiations in 1971 
and the inclusion OF Article 4(b) in the MOR 
Agreement. The “projets de développement” provided a 


HUrther “assurance “that. caesispeciale provision tor ithe 


Salnt=-PLerre-et-=Miquelon mtrawler exleeo swouvdsanot _bies ea 


device for the expansion of the metropolitan fleet. “Any 
such provision would be gentinelyefor’ whe benetit sor shine 


fishermen of those islands. 


75. Id., p. 3. Annex 45. English translation prepared by 
Canadian authorities at the time the note was 
received: "As regards the development of the St. 
Pierre fleet, no change is expected in the present 
rate of increase, which is approximately one new 
trawler every three years, thus bringing up the total 
of trawlers from five to 10° in 15 years. By that 
time, however, the vessels which are _ presently 
operating will have aged considerably. 


The vessels in service are of limited range and 
capacity; their length varies from 28 to 38 meters and 
their crews, in conformity with the regulations for 
the Overseas Territories, must be more than 50 percent 
French. 


The number of dories in operation (approximately 150) 
is not likely to vary to any significant extent.” 
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46. Although further negotiations were tentatively 
scheduled for the autumn of 1964 they were postponed and 
ultimately never took place. French fishing was contin- 
ued in accordance with the Coastal Fisheries Protection 
Regulations, whereby foreign nations with which negotia- 
tions had commenced were permitted to continue to fish 


in the new Canadian zone. /76 
(c) The 1971 Canada-France Negotiations 


47. In 1970 Canada introduced legislation that 
expanded the territorial sea to 12 miles and provided 
for the drawing of fisheries closing lines that would 
bring “the whole of the Gulf “of ~ St.” Lawrence within 
exclusive Canadian” f4ishertes “9 Jurisdiction. / In 


explaining the amendment to the Territorial Sea and 


Fishing Zones Act that would permit this action, the 


76. Pursuant to a Canadian commitment not to enforce 
Canadian laws in the newly created 9-mile fishing zone 
vis-a-vis the countries with which Canada was 
negotiating pending completion of negotiations, an 
Order in Council was passed under section 4 of the 
Coastal Fisheries Protection Act authorizing the 
fishermen of those countries to continue to fish in 


the fishing zone. Coastal Fisheries Protection 
Regulations, amended. Order? 7 in™ Council ~ F.C: 


1964-1112, July 17, 1964, SOR/64-275. Annex 46. 


77. The fisheries closing lines were drawn across Cabot 
Strait and the Strait of Belle Isle. An Act to Amend 
the Territorial Sea and Fishing Zones Act, S.C. 1970, 
c. 68. Fishing Zones of Canada (Zones 1, 2 and 3) 
Order. Ordér in Council” PC. 1971-366, February 25, 
1971, SOR/71-81. Annexes 47 and 9. See also supra, 
note 8. 
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Secretary of State for External Affairs, the Honourable 
Mitchell Sharp, made clear in the House of Commons that 
the objective was to phase all foreign fishing? out Sor 
the Gulf. He said: 


Following the establishment of Canada's 
new fishing zones we intend to conclude 
negotiations for the phasing-out of the 
fishing Vactivitiess of ~the scountries 
which have traditionally fished in the 
areas concerned, namely, Bravtain, 
Norway, Denmark, France, Portugal’, 
Spain and Italy. 


He then went on to say: 


Apatt frome traditional “fishine “prac— 
tices:> (thes United |States* "and sFrance 
also have certain treaty rights off 
Canada's east coast, and these rights 
will of course be respected. 


48. On “March 9, 197) Canada “notified France “and 
other countries fishing in its waters that the trawler 
exclusion rule, under which trawlers over 65 feet 
(UG. Smo. in Length were uprohibited trom fishing within. 12 
miles of the shore, would be applied to the west coast 


Of Newfoundland, within the, Gulf “and along part of the 


78. House of Commons Debates, Official Report, April 17, 
1970, Vol. VI, 1970, p. 6017. Annex 48. 
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south coast of Newfoundland./79 Negotiations over 
French fishing off the Canadian coast, starting where 
negotiations had left off in 1964, were set for May 
UO 7 le 


49. Canada intended, in the 1971 negotiations, to 
obtain French agreement to the phasing-out of French 
Vescselisu from the (CGulisoo0. France, for its part, was 
ready to accept that metropolitan vessels would be 


pnased out-of “the Gulf, but it wanted some provision for 
future fishing by its metropolitan vessels elsewhere in 
Canadian waters. In addition, France wanted an arrange- 
ment that would allow Saint-Pierre-et-Miquelon trawlers 
towconcinue jin the Gulf after the phasing=-out of French 
metropolitan vessels. In this regard, France wanted 
separate provisions for trawlers. from) Saint=-Pierre-et-— 


Miquelon and vessels from metropolitan France. 81 


79. Canadian aide-mémoire of March 9, 1971. Annex 49. The 
“trawler exclusion rule” required trawlers over 65 
feet (19.8m) in length to remain a specified distance 
from the nearest shore while fishing. The purpose of 
the rule was to protect the inshore fishery from 
interference, and particularly from gear damage, by 
offshore vessels. Between 1958 and 1970, a three-mile 
trawler exclusion was applied to the coast of 
Newfoundland. In June 1970, a 12-mile exclusion was 
made applicable to Newfoundland, but was not enforced 
until March 1971, and then only to the west coast of 
Newfoundland in the Gulf from Cape Ray to the Strait 
of Belle Isle, and along the southwest coast from Cape 
Ray to La Poile Bay. The rule was enforced within 
three miles of the shore along the remaining 
Newfoundland coast. Since May 1979, it has been 
enforced along the entire Newfoundland coast within 
twelve miles of the shore. 


80. Op. cit. supra, note 69, p. 1. Annex 43. 
81. Id., p. 2. Annex 43. 
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DU As far as the coastal fishing boats of Saint- 
Pierre-et-Miquelon were concerned, France simply wanted 
them to be able to continue their existing fishing prac- 
tices, and was prepared to allow reciprocal rights 
to similar boats from Newfoundland. 82 This was accep- 


ted by Canada and embodied in Article 4(a). 


Dale In respect of the Saint—-Pierre-et-—Miquelon tr- 
awler fleet the French negotiator, M. Girard, made clear 
that any increase in its catch would not be signifi- 
cant. o> Although Canada suggested that, like the 
metropolitan fleet, the Saint-Pierre-et-Miquelon fleet 
should be subject to catch and effort limitations, 
M. Girard assured the Canadian side that a provision 
limiting the effort of Saint-Pierre-et-Miquelon trawlers 


was unnecessary. There was only a “small tonnage taken 
yearly” and "any increase would not be large enough to 
be an important factor."84 Canada relied upon this 


assurance. 


52 Inthe light. of French representations about 
the Saint-Pierre-et-Miquelon trawler fleet, the Canadian 
delegation concluded that it could accept the continued 


presence of those trawlers in the Gulf. Those represen- 
82. Ibid. Annex 43. 

83. Id., p. 14. Annex 43. 

84. Ibid. Annex 43. The limitation on species and effort 


level applicable to metropolitan vessels is contained 
in Article 5 of the 1972 Agreement. 
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tations had made clear that this provision for Saint- 
Pierre-et-Miquelon was an exceptional one that responded 


Co the “special “situation: and) particular needs of 
Saint-Pierre-et-Miquelon and was intended to be limited 


im nature and eftect. 


Dis In” vaddition» “to vthe™* provisions relating to 
French fishing in Canadian waters, the Parties also 
agreed upon the maritime boundary between Saint-Pierre- 
et-Miquelon and Newfoundland (Article 8). Following the 
initialling of the agreement by the negotiators there 
were subsequent communications between the Parties on 
Pextual “questions, including chemengidsne trans lat Lonmof 
“les embarcations de péche cétiére”" in Article 4(a), and 
on the precise delimitation of the boundary.85 The 
agreement was eventually signed on March 27, 1972 and 


entered into force on that date (see Figure 8). 
Ze Implementation of the 1972 Agreement 


54. Between 1974 and 1977 French fishing in the 
Gulf was made subject to quotas. These quotas were 
established=in 1974) forythe 41Vn, cod stock and) tna 977 
for the 4RS3Pn cod. stock.86 Following a dramatic 


85. The other textual questions discussed concerned minor 
changes to Articles 6 and 10 of the Agreement, and 
points of translation related to Articles 1, 6 and 10. 


86. Quotas were established for the 4TVn cod stock in 1974 
through international consultation in ICNAF. Canada 
established quotas for 4RST redfish in 1976 and for 
the 4kS3Pn cod stock in /197/- 
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Figure 8 





Secteurs du golfe dans 
lesquels la France est 
autorisée a pécher en 
vertu de l'Accord 

de 1972 


Areas in Which France 
is Permitted to Fish in 
the Gulf Under the 1972 
Agreement 


—— 


Limite de la peche de la France 
métropolitaine: 61° 30'O 
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decline in the Gulf redfish stock, French vessels, like 
large Canadian vessels, were excluded from fishing 


bDediish inthe Gult during 1976.07 


SYS ks Although there were differences between Canada 
and France each year over the proper basis for determin-— 
ing the French Gulf quota, there were no disputes over 
Salmta=rlerre-et-Miquelons seri ghets. Ine tie Gulf Unde t 
AGb Clem 4 GDy. Saint-Pierre-et-Miquelon trawlers fished 
in the Gulf, as did French metropolitan vessels, and the 
quotas provided to France between 1978 and 1980 contain- 
ed separate allocations for Saint-Pierre-et-Miquelon 


trawlers for stocks other than cod. 88 


DO. In 1980, following further disagreements over 
the appropriate share of the Gulf groundfish catch to be 
allocated to France. a) Proceés=Verbal was. concluded which 
established an annual quota for France ain the Gulf to 
fast until the ‘end of 1986007 This quota was provided 
to Brance as a whole, iaclud ting Saint-Pierre [ete 
Miquelon, and it was left to France to allocate between 


metropolitan and Saint—Plerre-et-Miquelon) vessels. 


87. See supra, pp. 14-15, para. 24. 


88. Separate allocations for Saint-Pierre-et-Miquelon were 
made for redfish and, in 1979 and 1980, for 4Vn cod 
and witch flounder. Procés-Verbal, October 21, 1977. 
Procés-Verbal, November 3, 1978. Procés-Verbal, 
November 21, 1979. Annexes 50, 51 and 52. 


89. Procés-Verbal, October 3, 1980. Annex 53. 
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ilies The total annual quota in the Gulf for France 
under the 1980 Procés-Verbal was set at 20,500 tonnes of 
cod. As in previous years this quota was from the Gulf 
eodrstocks, the 4RS3Pn stock and the 41Vn stock, both of 
which migrate outside the Gulf (see Figure 2). France 
Wass granted —the right. during the Pcontinuance of the 
1980 Proc@s-Verbal, to fish its allocation both within 
the Gulf and outside, in subdivisions 3Pn and 4Vn, in 
effect throughout the whole of the migratory range of 
the stocks. 


58 France's fishery in theyGuli is conducted each 
year in accordance with a fishing plan authorized by 
Canada. France submits a proposed fishing plan for the 
forthcoming year for its sfishery in, Canadian pwaters. 
Technical discussions are held between French and 
Canadian fisheries officials prior to a formal fishing 
plan being authorized by Canada and communicated to 


France. 90 


ao. Each French vessel must apply to Canadian 
authorities for a Foreign Fishing Vessel Licence, in 
conformity with the Coastal Fishery Protection 

Regulations.?! The licence stipulates the area of 
operation of the vessel, the stock to be fished and the 
number of actual fishing days for that period of opera- 


tions The licence can be subsequently amended to extend 
90. See Annex 54 for the French fishing plan for 1986. 
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the number of days of fishing. Saint PLecke-et— 
Miquelon trawlers are, like Canadian trawlers, granted 
annual licences. French metropolitan vessels must renew 


their licences every six months. 
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PART III 








THE LAW 





A. Introduction 


i The Issue 


60. The issue in this arbitration is whether 
France has the right under the 1972 Agreement to operate 
LA BRETAGNE as a factory freezer trawler in the Gulf. 
This issue turns on the proper interpretation to be 
accorded to Article 4(b) of the 1972 Agreement, in the 
context of the Agreement as a whole, and in the light of 


its object and purpose. 


2. The Basic Elements of the 1972 Agreement 


(on There are four relevant elements of the 1972 


Agreement: 


First, the 1972 Agreement superseded all previous treaty 
provisions relating §to. French fishing off “the “Atlantic 
coast of Canada. France expressly renounced all rights 
under the 1904 Convention (Article 1). in Fe ciwrn:. 
Canada undertook, in the event of a modification to the 
juridical regime relating to waters beyond the territor- 
ial sea or fishing zones of Canada, to recognize the 


right of French nationals to fish in those waters 
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“subject to possible measures for the conservation of 
resources, including the establishment of quotas.” A 
reciprocal right of Canadian fishing off the coast of 


Saint-Pierre-et-Miquelon was also granted (Article 2). 


Second, provision was made for the phasing-out of French 
metropolitan vessels from the Gulf of St. Lawrence. The 
Cermination date for fishing by French metropolitan’ ves-— 
sels within the Gulf was set at May oe 1986 
Gatti Cem 3s es 


iiird sa) (spectal "provisions was, made for Saint-Pierre = 


et-Miquelon in Article 4 as follows: 


la view “of “the “special situation of Saint-Pierre 
and Miquelon and as an arrangement between 
neighbours: 


(a) French coastal fishing boats registered in 
Saint-Pierre and Miquelon may continue to fish 
in the areas where they have traditionally 
fished along the coasts of Newfoundland, and 
Newfoundland coastal fishing boats shall enjoy 
the same right along the coasts of Saint- 
Pierre and Miquelon; 


(b) A maximum of ten French trawlers registered in 
Saint-Pierre and Miquelon, of a maximum length 
of 50 metres, may continue to fish along the 
coasts of Newfoundland, of Nova Scotia (with 
the exception of the Bay of Fundy), and in the 
Canadian wEiching "Zone —wiehing he) Giwl tyro 
St. Lawrence, on an equal footing with 
Canadian trawlers; Canadian trawlers register- 
ed —in (théeis ports yon sthel Atlantic scoast of 
Canada may continue to fish along the coasts 
of Saint-Pierre and Miquelon on an equal 
footing with French trawlers. 
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Rounthy, ito wase provided Vin Article 6. of ithe el97 2 
Agreement that the French vessels referred to in 
Articles 3 and 4, were to be subject to Canadian fishery 
regulations applied on a non-discriminatory basis, and 
that French fishery regulations would be applied to 
Canadian vessels exercising reciprocal rights under 
Article 4. Three months notice of new regulations were 


to be provided by each party to the other. 


3. Canada's Exclusive Right to Regulate the Gulf of 
St. Lawrence Fishery 


G2. Canada has the exclusive right in accordance 
with international law to conserve and manage the fish- 
ery resources of the Gulf of St. Lawrence and to regu- 
late the fishery in those waters. France's rights in 
the Gulf derive solely from the 19/72 Agreement. The 
1972 Agreement supersedes all previous treaties relating 
towFrench fishing off “the Atlantic ‘coast of Canada and 
Article 6 formally acknowledges that French fishing in 
the Gulf is “subject (ito @Canadian fishing sregulatione- 
France renounced the "privileges established to its 


advantage” in the 1904 Convention. 92 


92. Convention between the United Kingdom and _ France 
Respecting Newfoundland, and West and Central Africa, 
signed at London, April 8, 1904. Annex 40. 

















7 +. - 

=m af bo DIF 07 E ee - ts i (ieee _ 

wees @ae seaecet) “@Ot. Ole. semenauge a . | 
wae 51 @0a @ ia @2ea o2 Sue 7 qavel ty4. 2 _ 


- 
yo wtheeeaw.@ We deBlawe oneal elesges —_ 


, 
boo MeOaee alate Waerei¥, gal! 
e piOeeeseous e8atday | eactbheuhd : 
ie ) OE | _ $6444 i) 2 ae »o bank RSA _ 
imie See ‘i Gb Lva@tey « =e 
a eG *’obanu0ea? - 


“era da 1yasVe. a3 


; au : 

; ; . ot" 
i - awVEer 1? 

5 7 a 

e 75 Lin su 

mi se eGelé = v9 

- janes} 4 

Pee oi whe 74 

Sas : : LG 24> 

a ese ie * >eees' epaect 
P ; 

ad ack he Sa es eqoreeetbs 


» ohet® tare “—e elbseemd 
) lpn? MAO SOE Gee 200) ania, GUbd 
® as20h - : ,= et. petal, I 3 a 


ae 7 
a 


7 
en 
a 










aie Py oe 


63. Canada's right to regulate the Saint-Pierre- 
et-Miquelon trawler fishery in the Gulf of St. Lawrence 
is qualified, Jonly bythe “equal, footing “provision of 
Article 4(b) which, along with Article 6, imposes an 
obligation not to discriminate. France (can claim, to obe 
exempt from a regulation placed upon the Gulf fishery 
only if its application to Saint-Pierre-et-Miquelon 
vessels constitutes discrimination. Since the 
prohibition of the operation of factory freezer trawlers 
in the Gulf applies equally to Canadian and 
Saint-Pierre-et-Miquelon vessels, France's claim in this 
case in effect is for preferential, not equal, 
Greatment).. (France wishes to) apply Artic Ve (40h) Gin <a way 
that ignores the terms of the 1972 Agreement and the 
intentions of the Parties in the negotiation of that 
Agreement. The purpose of Article 4(b) was to continue 
a limited fishery for the benefit of the inhabitants of 
Saint-Pierre-et-Miquelon. France's claim in the present 


case is inconsistent with that purpose. 
B. The Interpretation of the 1972 Agreement 


64. The objective in interpreting a treaty is to 
find the common intention of the parties.93 This 


intention is to be ascertained from the words used in 


93. McNair: The Law of Treaties. Oxford, Clarendon 
Press, 1961, at p. 373: “We submit that the true duty 
of the judge is to search for the common intention of 
the parties in using the language of the text; in this 
process there are no short cuts; he must rely upon his 
judicial training and his common sense.” Annex 55. 
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their context and in the light of the treaty as a whole, 
including the circumstances of its negotiation. 94 Any 
examination of the 1972 Agreement must seek to determine 
how, in 1972, the Parties would have viewed the question 
of the operation of a factory freezer trawler in the 
Gulf under Saint-Pierre-et-Miquelon registry pursuant to 
Article 4(b). 


ie. The Object and Purpose of the 1972 Agreement 


(a) Liem primary puErpose mOt ele mls Wea eheement 


was to phase French vessels out of the Gulf 


of St. Lawrence. 


65. Canada's objective in relation to the Gulf was 
conservation and rational management of stocks that were 
threatened by overfishing, and the protection of tlocal 
coastal interests in the fishery. Thus, the purpose of 
the negotiations entered into with foreign States was 
the exclusion of large foreign vessels, which were gen- 
Crallys factory sfineezer (erawlere. rom eGhne youll: Liss, 
too, was the purpose of the 1971 negotiations with 


France. 


66. Canada's approach was in line with that of 
other coastal States. Some, including France, had begun 
to phase foreign fishing out Ont their exclusive 
fisheries zones and to manage those zones in 
94. Vienna Convention on the Law of Treaties, A/Conf. 


SO AUP VAdd 2+ Gans bes. L960 NO.) @ArtS.) ol and aol. 
Annex 56. 
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the light of domestic interests.?9 There is no doubt 
that France fully understood Canada's objectives with 


respect: (to theGu le. 


67. The agreements negotiated by Canada with 
foreign “countries all followed a simidar pattern; “they 
provided for “a, phase-out of fichine “by those countries 
in the Gulf of St. Lawrence although the length of the 
phasing-out period differed. 96 The agreement with 
France had the same objective, but it provided for “a 
Sieniticantly longer  pnasing—-out | periodic! 5 syears). Lor 
French metropolitan vessels in the Gulf than was given 
to "any other State, and it provided for ‘the continuation 
of a limited Saint-~Pilerre-et-Miquelon trawler fishery in 


the (Gull even after this? phasing-out period. 


95. In 1967 France excluded foreign vessels, with the 
exception of those exempted in accordance with the 
March 9, 1964 London Fisheries Convention, from 
fishing in a belt 12 nautical miles in width measured 
from the baselines of the territorial sea. Décret n° 


67-451 du 7 juin 1967 portant extension de la zone de 
péche interdite aux navires étrangers. This decree 


was made applicable to Saint-Pierre-et-Miquelon in 
1973. Décret n° 73-161 du 19 février 1973 relatif a 
l'extension dans le territoire des fles Saint-Pierre 


et Miquelon du décret n° 67-451 du 7 juin 1967 portant 


extension de la zone oti la péche est interdite aux 


navires étrangers. Annex 5/7. 


96. Phase-out agreements were concluded with the 
Governments of Denmark, France, Norway, Portugal, 
Spain and the United Kingdom. With the exception of 
French vessels and Faroese vessels fishing for 
porbeagle shark, all foreign fishing was phased out of 
the Gulf by December 31, 1976. 
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(b) The right of Saintaklertreset=Miquelon 


trawlers to remain in the Gulf of Ste 


Lawrence was an exception to the primary 
purpose of the 19/2 Agreement 


68. That part of Article 4(b) which allowed Saint- 
Pierre-et-Miquelon trawlers to remain in the Gulf even 
after the exclusion of the French metropolitan vessels 
On eMay nlo,. <U986gslsaea (specials. exceptionalssprovis ion 
which derogates from the primary purpose of the 1972 
Agreement. As ssuch wt must) be sinterpreted | strictly. 
The (correct “approach to, interpretation sin such scircum— 
stances was noted by the Permanent Court of Internation- 
al Justice in its advisory opinion on the Nationality 

Decrees issued in Tunis and Morocco, ?/ when interpret- 
ing epatagraph 6 Of, Article slo wot sthe. Covenant. of stne 
League of Nations. tresCourt. said that paragraph) 6 1s 
an exception to the principles affirmed in the preceding 
paragraphs and does not therefore lend itself to an 


extensive interpretation." 28 


69. The separate provision for Saint-Pierre-et- 
Miquelon was an acknowledgement by the Parties of the 
unique position of the islands. Unlike France, Saint-— 
Pierre-et-Miquelon is situated just off the Canadian 


shore. 29 Ite fishing fleet consists “of coastal fishing 
O/2eUP, C.l iey SeLilesub nO. 4s PANUEX@oG. 
98. Id., p. 25. Annex 58. 


99. Article 4 expressly acknowledges Saint-Pierre-et- 
Miquelon's status as a neighbour of Canada. 


a 
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boats and a small fleet of trawlers!99 which do not 
travel wep reateedistances eutrom. their es home) port. The 
“special situation” of Saint-Pierre-et-Miquelon had been 
described in 1964 as “stagnation économique"!91 and the 
separate provision for Saint-Pierre-et-Miquelon was 


intended’ to take this economic situation into account. 


TO An, interpretation of Article 4@b) inconsicotent 
with the very purpose of the 1972 Agreement -- the 
phasimes~of athe French, metropolitan sfishery -out, ‘of the 
Gulf and the making of a special» provision for the bene- 
Fite Oof scaint—-Pierre-et-=Miquelon —=- would dcteat. cher coms 
non intention of the’ Parties when the 12972) Agreement was 
negotiated. Article 4(b) cannot be “interpreted in the 


way that France proposes. 
PRS The Meaning of Article 4(b) 


ipl The, Correct approaches to pihe interpretation of 
Article 44Cb) starts from, the fact of Canada’s exclusive 
authority over the fishery. in the Gulf, of St. Lawrence. 
It takes account of the fact that a limited exception 
was made £or Saint-Pierre-et-Miquelon trawlers to 


“continue pitor fish. <ln Chea sGulite on-panss equal pfootine: 


with Canadian, trawlers, and it recognizes) that the bene- 


100. See supra, p. 19, para. 28. 


101. French diplomatic note of November 30, 1964, 
"Doc. No. 3: Note sur les projets de développement de 
Saint Pierre et Miquelon,” p. 1. -Annex 45. 
Translation prepared by Canadian authorities at the 
time the note was received: “economic stagnation.” 
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PiupsiotevAnticle, 4) swas efor tthe “inhabitants “of ~“Saint— 


Elerre-et-=Miquelon,; and not metropolitan France. 


V 2s Canada's understanding of France's intentions 
regarding Article 4(b) was formed in the light of the 
important and repeated assurances made by France during 


the 1964 and 1971 negotiations. These were: 


= that, &a “special \ provision was. necessary “for 


Saint-Pierre-et-Miquelon because of the situation of the 
islands, and their economic needs;102 


or that the saint-Pierre-et-Miquelon catch in the 
Gulf was small and that any increase would be 


limited; 103 


= that there was no need to provide in the 
Agreement —ior catch and effort Limitations on the Sainet-— 
Pierre-et-Miquelon trawler fleet because of the "small 


tonnage taken yearly;"104 and, 


= thatee "ines seeking, =a "special. sarrangement efor 
Saint-Pierre-et-Miquelon fishermen and vessels France 
wae enotelattempting = ton obtain discgeulsed “benefits  7for 


metropolitan vessels or for metropolitan fishermen. !95 


102. “Law of the Sea Talks with France, Second Round, 
Paris, July 20-22, 1964," p- 14, para. 42. Annex 42. 


103. "Fisheries Phasing-Out Negotiations: France, First 
Round of Talks, May 19-21, 1971," p. 14. Annex 43. 


104. ibid. ‘Annex 43: 


105. Op. cit. supra, note 102. Annex 42. 
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These assurances are important for an understanding of 


the common intention of the Parties. 


(ae eA Tt ice O4°Cb) PIVecwmoa nie Wuerrene te Miquedon 
hishermen no greatereriegnts than those enjoyed 


by Canadian fishermen 


73. Article 4(b) grants Saint-Pierre-et-Miquelon 
Etawlens sa erleht (60 continue sto fish “on an. equal foot— 
ing with Canadian trawlers.” The concept of "equal 
footing” was intended to ensure equality of treatment in 
the prosecution of the fishery. Sainte -rienre—e tb 
Miquelon trawlers were to be treated in the same way as 
Canadian trawlers. This was an arrangement between 
neighbours which recognized the similarity between the 
Situation Or the sinhabd tants) .of “Saint-Pierre e toa quelon 
and that of the inhabitants of Canadian communities who 


Pishiein thes Guilt. 


1a. The concept of “equal footing does not appear 
to have been the subject of extended discussion in the 
LO isenesotiations . The term ‘was’ apparently simply “car= 
ried over from the 1904 Convention. The only 
reference to the concept in the Canadian record of the 
negotiations, makes) it (clear, however, (that the “concept 
of sequal footing mrelatedto sthemcondiittionsmot access 


fomthnewlicherny -and=notwtomrne share -ot) the catch. 106 


106. Op. cit. supra, note 103). ops 6-9 -eeaAnnexe43:. 
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Dor ihe =principle ‘of equal” footing In) Article 4 
(b) provides in effect for ~““non-discrimination. A 


similar provisionl!07 has been described as a national 


treatment clause.!98 such a clause provides for: 


Une réciprocité ‘abstraite' puisqu'on 
ne sait pas quel est exactement le 
traitement dans chaque pays; ce sera le 
traitement national certes, mais quel 
qu ii ‘soit et “si différent soit=i1 de 
ian ai autresdes pays. 


HeGhe While ensuring that the treatment received 


shall be no worse than that accorded to Canadians, the 


Pequal footing” principle "does not grant any right ‘to 
treatment better than that accorded to Canadians. When 
speaking of a non-discrimination clause, the Permanent 
Court of International Justice stated in the Treatment 
of Polish Nationals in Danzig!19 case: Pinte the mcCOunte.s 
opinion, however, (/thesobject «of the prohibition [or diss 


crimination] is to prevent any unfavourable treatment, 


107. Convention of Friendship, Reciprocal Establishments, 


Commerce and for the Surrender of Fugitive Criminals 
between Switzerland and the United States, signed at 


Bern, November 25, 1850, Article I, in Miller: 
Treaties and other International Acts of the United 
States, vol. V, pp. 846-847. Annex 59. 


108. Je=P. Niboyet: "La notion de réciprocité dans les 
traités diplomatiques de droit international privé.” 
A.D.I. Recueil des Cours, Vol. 52, no. II, 1935, 
pe 296 at p. 293. Annex 60. 


109. Id., p. 289. Annex 60. Unofficial translation: "an 
abstract" reciprocity, since one does not’ know 
exactly what the treatment is in each country; it will 
be national treatment, no matter what it is or how 
different it may be from one country to another.” 





120. P.C.1.J., Series A/B, no. 44. Annex 61). 
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and not to grant a special régime of privileged treat- 
ment. "111 Similarly, while a national treatment clause 
establishes a standard of treatment, it also places a 


Dbimd & on -ehat "treatment: 


Cette clause constitue, d'autre part, 
le maximum de ce qu'un individu puisse 
réclamer: le traitement <duinacionalivet 
par 14 l'absence de toute discrimina- 
Enon 
TT Under fhe sequal footing sprinciple sim Article 


4(b), Saint-Pierre-et-Miquelon trawlers are entitled to 
Continue to fish in the Gulf of “St~ Lawrence under the 
same conditions as those applicable to Canadian 
trawlers. Article. 4(Cb)) does not —provide fa “preterence 
for saint-Pierre-et-Miquelon trawlers vis-a-vis Canad van 


trawlers. 


78. Non-discrimination under the “equal footing” 
principle in Article 4(b) is complemented by the terms 
Or Arcicle GCL): 


Canadian fishery regulations shall be 
applied without discrimination in fact 
or in law to the French fishing vessels 
governed by Articles 3 and 4, including 
regulations concerning the dimensions 
of vessels authorized to fish less than 
2. bess wi rom Che wAtLanttce  cOagt 05 
Canada. 





111. Id., p- 29. Annex 61. 


112. Op. cit. supra, note 1083" "p.) 8285. Annex 60. 


Unofficial translation: “This clause constitutes, on 
the other hand, the maximum that an individual may 
claim: national treatment and thus the absence of 
any discrimination.” 
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9 “Equal footing” in Article 4(b) presupposes a 
standard applicable to Saint-Pierre-et-Miquelon 
trawlers. That standard must be the standard applicable 
to Canadian trawlers in the Gulf. Canada, and Canada 


alone, has the exclusive right to manage the fishery in 
the Gulf. Frances “rienht -is) "for have Saint-Pierre et— 
Miquelon trawlers participate in that fishery in accor- 
dance with the principle of “non-discrimination.” 
France can insist that the standards set by Canada not 


be discriminatory, but France cannot claim any exemption 
PLom Sthose standards nor can dt "elaim, directly or 


indirectly, the right to set the standards. 


(b) Article 4(b) provides for the continuation of 
a limited Saint=Pierre=-et=Migquelon trawler 


fishery 


80. Article .4CbD) provides —that. Sainu-Pierre-crt— 
Miquelon trawlers “May scontinue to fish “ins the, Gult vor 
St. Lawrence. The raent. to. “continue oto —flenh, | means 
that Canada would permit the existing Saint-Pierre-et- 
Miquelon trawler fishery to continue. A limited expan- 
Si0n was oprovided fior 9within the constraints =of = LO 
trawlers up to 50 metres in length. This dads not mean 
that another kind of fishery could be substituted for 


the existing Saint-Pierre-et-—Miguelonm Gulf fishery. 


81., In? 29718 Vehes French  mecotiator.. M9 Girard. 


spoke of the fishery as something very limited in 


nature. The (“total “catch “of Saint—-Pilerre-et-—Miquelon 


trawlers (inside the Gulf and outside) was said to be 
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about 6,000 tonnes per year.!13 ASP tater as? Cher “Cult 
catch “was “concerned, "it ‘did ‘not “exceed 2,500 “tonnes 


before 19685 and™by 1972 1% had dropped to 224 tonnes - 


82. the French negotiator considered that “the 


evel of (‘thestcatch (byiefishermen strom St... =e repre sand 
Miquelon might go up wn future” but he considered that 


‘any increase would not be large enough to be an impor- 


tant, factor.2hi4 im eathiisee -ighta sthes ecatch so fate 
Saint-Pierre-et-Miquelon trawler fleet was regarded by 


' 


both Parties as relatively modest and “not enough to put 
the Canadian fishery tga jeopardy."115 Obviously 
Mem Girard could not have had inwmind "the possibility of 
incorporating factory. freezer trawlers nto the 


Saint-Pierre-et-Miquelon fleet. 


Oh Sh A The «very “words jot Article 4 Cb), (succest Ghat 
factory. freezer trawlers ido. not fall. within 2ts. scope. 
Theo ripht ‘granted was ©to vas particular ffecet to. “continue 
tout sh. The term “trawler, was ‘used “in. Article 4(b)) 


to describe vessels in the Saint-Pierre-et-Miquelon 


113. Op. cit. supra, note 103, p- 2. Annex 43. 


114. Ids, p- 14. Annex<43. 


— 


115.) Ida cps 2-5 Annex 43. 
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fleet, which did not include any factory freezer 


trawlers; the term "vessels" is used in Article 3 to 
describe the metropolitan fleet which did include 


factory freezer trawlers.116 


84. Similarly, the limits that were placed on both 
the number and the length of the trawlers, although pro- 
viding for some margin of growth, obviously were intend- 
ed as limitations on the fishing capacity of the Saint- 


Pierre-et-Miquelon trawler fleet operating under Article 
&Cb)s. The 50-metre limitation encompassed all existing 


Saint-Pierre-et-Miquelon trawlers and it excluded the 
much larger metropolitan vessels. in isum, "it “isi tincon— 
ceivable that Canada would have contemplated at that 
time that Saint-Pierre-et-Miquelon would have developed 
a) fleet (“of factory freezer “trawlers,” “and "even less 


likely that Canada would have accepted such a concept. 


(c) Article 4(b) is -intended for the benefit of 
Saint-Pierre-et-Miquelon, not metropolitan 


France 


Som The chapeau to Article 4, “in view of the 


special situation of Saint-Pierre and Miquelon and as an 





116. The French text (which was the working text of the 
negotiations) is explicit. In Article 4(a) the term 
“embarcations de péche cdtiére” is used; in 
Article 4(b) Saint-Pierre-et-Miquelon trawlers are 
referred to as "“chalutiers"; in Article 3 metropolitan 
French vessels are referred to as "“batiments de 
péche.” In Article 6 of the Agreement which refers to 
the vessels in both Articles 3 and 4, the term 
“bateaux de péche” is used as ae egeneric' term 
encompassing all kinds of vessels. The implication is 
that in each case, under Articles 3, 4(a) and 4(b), 
the parties had a different type of vessel in mind. 
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arrangement between neighbours” indicates the specific 
objective of Article 4. This was to provide something 
to benefit the inhabitants of Saint-Pierre-et-Miquelon. 
The preservation of a Saint-Pierre-et-Miquelon trawler 
fishery was a response to the "stagnation économique” 


referred to in the 1964 “projets de développement."117 


86. The benefit contemplated under Article 4(b) 
has, in fact. been provided to Saint =PLlerre-et-— 
Miquelon. The groundfish catch of “the Saint-Plerres=et— 


Miquelon trawlers in the Gulf has risen from 224 tonnes 
in” 1972 to 3781 tonnes in 1982 (see Figure 9): This 
fishery has contributed to employment, both on board the 
trawlers and in the fish processing plant in Saint- 
Pierre. By comparison with Canadian fishermen based 
outside the Gulf of Sita: Lawrence, Saint-Pilerre-et— 


Miquelon has been treated favourably.!18 


oi. Canada's concern, expressed by Mr. Wershof in 


W964. that any provision for Saint-Pierre-et-Miquelon 


117. Op. _ cit. supra, note TO Annex 45. Translation 
prepared by Canadian authorities at the time the note 
was received: “economic stagnation;" "scheme of 
development.” 


118. In particular, the restriction on non-Gulf-based 
vessels, excluding those with a b-h.p. greater than 
1050 from fishing in the Gulf, has not. been applied to 
Saint-Pierre-et-Miquelon vessels. Atlantic Fishery 
Regulations, 1985, Order in Council P.C. 1985-3662, 
December 19, 1985, SOR/86-21, s. 89. Annex 15. 





Figure 9 


Prises de poisson de 
fond effectuées par les 
chalutiers de Saint- 
Pierre-et-Miquelon 
dans le golfe de 1972 
a1982 


Saint-Pierre-et- 
Miquelon Trawler Gulf 
Groundfish Catch: 

1972 to 1982 
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trawlers might be taken advantage of by French metropo- 
litan vessels has already been noted. Privileges for 
Saint-Pierre-et-Miquelon vessels were intended, 
Mr. Wershof said, to apply only to “authentic St. Pierre 
vessels." His French counterpart, M. Leduc, assured the 
Canadian authorities that “the French Government was not 
seeking favours “for other than) St. Pierre et) Miquelon 
Fi sharnensa! The «benefit of Article ©4Cb) was intend— 
ed for Saint-Pierre-et-Miquelon alone. Article 4(b) was 
not to be used as a covert means to benefit the metropo- 


litan French fishery. 


BBs M. Leduc's assurance was central to Canada's 
acceptance in the 1971 negotiation of a special provi- 
Sion for Saint-Pierre-et-Miquelon and it provides an 
important, “basis: for, the. interpretation “ands “application 
Of VAT ticle 405). To “uwses Articles 4b) sassy aamechanism ¢6 
provide a benefit for metropolitan fishing interests 
rather than to the inhabitants of Saint-Pierre-et- 
Miquelon would be a clear derogation from the principle 


that a treaty must be performed by the parties in good 
faith.!29 


Ti9. Op. ‘cit., supra, note 102, p. 14, paras. 41-42. 
Annex 42. 


120. Vienna Convention on the Law of Treaties, supra, 
note 94, Art. 26: “Every treaty in force is binding 
upon the parties to it and must be performed by them 
in good faith.” 








PART IV 








THE IMPLICATIONS OF FRANCE'S CLAIM 





89. Frances claim to 7a Tight to operate “a fact— 
ory freezer trawler under Saint—Pierre—-et-—Miquelon 
registry in the Gulf is incompatible with the» express 
wording of the “equal tooting  =provision: in “Article 
4b )« The. French ‘claim’ also ignores the purpose of 
Article 4(b) which was to continue @ limited fishery 
that would benefit the inhabitants of “Saint—-Plerre-et= 


Miquelon. 


Ca) France's claim would) create “a situation ‘of 
inequality between Canadian and Saint-Pierre- 


et-Miquelon vessels in the Gulf 


90. Canada's prohibition of filleting at sea is 
partecof a fisheries policy designed to reflect the, parn- 
ticular economic and social needs of the Canadian 
fishery and of the communities that depend upon that 
fishery. In 1972 France agreed that the Saint-Pierre- 
et-Miquelon trawlers fishing in the Gulf under Article 
4(b) would be placed on the same basis as Canadian 
trawlers. This involved an implicit parallel between 
Saint-Pierre-et-Miquelon and comparable Canadian commun- 
Gites mthnate fish sinesthe Guise. Once provided with this 
advantage, France cannot claim an exemption from fisher- 
ies regulations applicable to the inhabitants of 


Canadian fishing communities. 
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oiiee To allow Saint-Pierre-et-Miquelon to operate a 
Pactory reezer trawler in the Gult of Sto Lawrence when 
Canadians are prohibited from doing so would be discri- 
minatory vis-a-vis those Canadians, iniera sit aa. on 
intended to be governed by non-discrimination. The 
French would rightly be perceived as having more 
extensive rights than Canadians have in Canadian 
waters. Already Saint-Pierre-et-Miquelon enjoys certain 
advantages over Canadian Gulf fishermen.!21 Any 
increase in these advantages would have social and 
political consequences for Canada's administration of 


i1Cs fisheries policies in the Guif. 


a2. Canada manages the Gulf groundfish fishery 
according to the state of the resource and the economic 
and social needs of Canadian fishermen and of the com- 
munities that depend upon that resource. SIE) gz V8 ee ose} 
Canada's right, and Canada's exclusive right. Prance ss 
claim in this case, in effect, requires Canada to manage 
the Gulf fishery in accordance with French, not 


Canadian, economic and social objectives. 


(b) The introduction (of “a factory freezer trawler 
fleet would transform the fishery by Saint- 


Pierre-et-Miquelon registered vessels in the 


cone 
93. In 1972 the Parties contemplated a limited 
Saint-Pierre-et-Miquelon fishery in the Gulf. Events 


121. In addition to operating in the Gulf vessels in excess 
of 1050 b.h.p., Saint-Pierre-et-Miquelon fishermen 
operate out of an ice-free port. See supra, note 118, 
Annex 15, and p. 10, para. 17. 
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since = then” “have "demonatrated that’ it "is “a “limited 
fishery in fact. The fishery has been conducted by 
three trawlers and the catcn, while rising 
Signiticant ly, has remained a relatively small 
PrOportion of “the =total” French catch in the Gulf, The 
extent of that catch has been regulated by France which 
determines “the “allocation of its” quota im the Guilt 
between Saint-Pierre-et-Miquelon and metropolitan French 


vessels. 


94. A modern factory freezer trawler enjoys advan- 
tages over the existing Saint-Pierre-et-Miquelon 
trawlers. A fleet of factory freezer trawlers operating 
in the Gulf under Saint-Pierre-et-Miquelon registry 
would transform the nature of the Saint-Pierre-et- 
Miquelon fishery into something significantly different 
from what the Parties intended in concluding the 1972 
Agreement. it stands in contrast with the depiction ‘in 
the 1964 “projets de développement" of a fleet "d'un 
rayon d'action et d'une capacité limités"!22 and with 
M. Girard's concept of a limited trawler fleet whose 
increase in catch “would not be large enough to be an 


important factor."123 


122. Op. cit. supra, note 101, p. 2. Annex 45. Transla- 
tion prepared by Canadian authorities at the time the 
note was received: "scheme of development;" “of 
limited range and capacity.” 





123. Op. cit. supra, note 103, p. 14. Annex 43. 
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Ir The introduction of LA BRETAGNE has a particu- 
lar significance at this time. Aficer May 15, 1986 the 
catch that in the past has been taken by French metropo- 
litan vessels will revert to Canadian fishermen. This 
was one of the objectives of phasing those vessels out 
of the “Guilt. The development of a factory freezer 
trawler fleet under Saint-Pierre-et-Miquelon registry 
with the objective of operating in the Gulf has the 
appearance of reintroducing “under “Article. ~4(b) the 
French metropolitan fleet that is to be excluded from 
the “Guilt under Article 3. This takes on a particular 
importance in view of the fact that quotas for 1987 and 
beyond have yet to be set for Saint-Pierre-et-Miquelon 


trawlers, fishing An vthe Gulf under, Article 4(b). 


(c) The real benefit of the operation of LA 
BRETAGNE as a factory freezer trawler in the 
Gulf goes — to metropolitan France, not.) ito 


saint=Pierre-et=Miquelon 


26 According to the information available to 
Canadal24 there are serious doubts whether LA BRETAGNE 
would have been regarded in 1964 as an "authentic St. 


Pierre vesse1,"!25 or considered by the negotiators in 


124. On January 17, 1985 Canada made an initial inquiry 
about the criteria for registration of vessels in 
Saint-Pierre-et-Miquelon. Canadian aide-mémoire of 
January ee 1985. French diplomatic note 
144/DJ/JFD/DA of January 19, 1985. Canadian diplo- 
matic note 0026 of January 24, 1985. Annexes 62, 63 
and 64. 


125. Op. cit. supra, note 102, p. 14, para. 41. Annex 42. 
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1971 as providing the benefit to Saint-Pierre-et- 
Miquelon contemplated by Article 4(b). LA BRETAGNE, 
which is majority-owned by French metropolitan inter- 
ests, replaced a French metropolitan vessel and took 
over its crew (all of whom are resident in metropolitan 
France).126 Unlike the three conventional trawlers 
Operated under Saint-Pierre-et-Miquelon registry by 
Interpéche, LA BRETAGNE neither provides employment on 
board for Saint-Pierre-et-Miquelon residents nor _ sup- 
plies fish for the processing plant in Saint-Pierre, and 
thus it does not provide comparable employment oppor- 
tunities on shore.!2/ LA BRETAGNE operates for the 
benefit “of “metropolitan. France, mot. Saint-Pierre—et— 
Miquelon. This) is: contrary to "the express purpose of 


Article 4 of the 1972 Agreement. 


126. See supra, pp. 24-25, para. 35 


127. See supra, p. 25, para. 36. 








PART V 





SUMMARY OF PRINCIPAL CONCLUSIONS 


Diee 


The principal conclusions advanced in this 


Memorial may be summarized as follows: 


l. Canada's exclusive right to manage the fishery 
in the Gulf of St. Lawrence is qualified only to 
the extent provided for in the 1972 Agreement. 


Ze The primary purpose of the 1972 Agreement was 
to phase French vessels out of the Gulf fishery. 
The exception for Saint-Pierre-et-Miquelon trawlers 
in recognitions of the special” Usituation “of Vtie 
islands as a neighbour of Canada, was granted on 
the basis OF assurances by France. These 
assurances related to the limited nature of the 
Saint-Pierre-et-Miquelon Gulf fishery and to 
France's objective which was Lor provide some 


benefit to Saint-Pierre-et-Miquelon. 


Sie interpreted in, good faith, in ‘accordance’ with 
its purposes audewith the object and purpose of the 


Agreement as a whole, Article 4(b): 


(a) grants Saint-Pierre-et-Miquelon trawlers 
nowmeredter rights (Chan aithose Wenjoyed) by 


Canadian trawlers; 
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(b) provides for the continuation of a limit- 
ed Saint-Pierre-et-Miquelon trawler fishery in 
the Gulf; and 


(c) applies ©=for) thersbenefin of vithe” inhabi-— 
tants of Saint-Pierre-et-Miquelon, not metro- 


polVtan France. 


aes France's claim to a right to operate LA 
BRETAGNE “as a factory freezer trawler in the Gulf 
Pes sContrary. tor the detter wand “spirit sot. the —1.97 2 


Agreement: 


(a) Saint—Pilerre-et—-Miquelon registered 
trawlers in the Gulf would not be on an “equal 
footing” with Canadian trawlers, they would be 


accorded preferential treatment; 


Cb» the — nature) of the Saint-Pierre-et- 
Miquelon fishery in, the ‘Gullit iwowld be “Crans— 
formed “into “something significantly vdititerent 
from what the Parties intended in concluding 


the 1972 Agreement; 


Ce) the real benefit of the operation of LA 
BRETAGNE as a factory freezer trawler in the 


Gulf goes to metropolitan France, not_ to 
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Saint-Pierre-et-Miquelon as intended under the 


1972 Agreement. 


5 France has no right, therefore, under the 19/72 
Agreement to operate LA BRETAGNE as a factory 


freezer trawler in the Gulf. 








PART VI 


SUBMISSIONS 


In view of the facts and arguments set out 
Memorial, the Tribunal is requested to adju 
declare. 

(a) that Saint-Pierre-et-Miquelon register- 


ed trawlers engaged in the Gulf fishery 
PurSsuan tent o, Arta c tema CD))mo tf st hewel.9 7-7 
Agreement are entitled to be treated by 
Canada on an equal Looting with 
Canadian trawlers but are not entitled 


to preferential treatment, 


(b) that “Article “4(0b))) provided. for “the 
conta nuancermots Only = 4) weil muted oad int — 
Pierre-et-Miquelon fishery in the Gulf 
exercised in a way that would benefit 
the inhabitants of Saine—Plerne-e b= 
Miquelon; 

Coy) that LA BRETAGNE does not have the 
right, ‘Comecperate as “ay factory “freezer 
trawler in the Gulf of St. Lawrence. 
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NAFO List of Fishing Vessels, 1983. 


Dartmouth, Canada, 1985, p< 28 


La péche maritime, n° 1279 


Oeloper 20) 19645 ip. O47 


ljaepeche Manitime,. no [78] 


Decemoer 205° 1984, pp. 708 and 709 
List of “quirataires” of LA BRETAGNE 


Chaigneau, C., Députée: Les relations franco-canadiennes 
dans le domaine de la péche 

Association interparlementaire "“France-Canada”", 

Assemblée Nationale, 

Paris, oune. 215.1964 


Institut d'émission des départements d'Outre-Mer: Saint- 


Pierre & Miquelon 


pp. / and 9 


Licon, J.-P., scenmateur: Rapport «abl saul nom deula 
Commission des Lois constitutionnelles, de Législation, du 
Suffrage universel, du Ré@glement et d'Administration 


général, sur le projet de loi, adopté par l'Assemblée 
Nationale, relatif au statut de l'archipel de Saint- 


Pierre-et-Miquelon. 


Senate Document No. 246 


Second Ordinary session Of 1984-1935." Volume 1, pw. 30 
Apel enls; «965 


A-Brief Concerning Canada’s National and Territorial Waters 
Submitted to the Government of Canada 


Fisheries Council of Canada 


Diathiat yee Onell OO 


Got teb. As Biss “The Canadian Contribution to the Concept 
of a Fishing Zone in International Law.” 

Canadian Yearbook of International Law 

Vole 2 om 964. pi Oona tpp. io candie/:4 
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Territorial Sea and Fishing Zones Act 
Seatcre 1964-65, Ce 22 


Convention Between the United Kingdom and France Respecting 
Newfoundland, and West and Central Africa 
Londom, April -8, 1904 


“Preliminary Talks with France = April 7-8, 1964- 


"aw of the Sea Talks with France, 
second "Round, Paris, July 20-22, 1964) 


“Fisheries Phasing-Out Negotiations: France, First Round 
Of eradtke.. May 19=21,7 1971 


“Avant-Projet d'accord sur les péches” 
Jiiye 20%, 19°64 


French Diplomatic Note 
November 30, 1964 


Coastal Fisheries Protection Regulations, amended 
Onmdemearn Counciu =f ci sl. 04— isl 2 
uly li) lO 64am SOR) O42 a5 


An Act to amend the Territorial Sea and Fishing Zones Act 


SG ee O70 6.00 
House of Commons Debates, Official Report 
Apaeerl) 6 197 OG Violas Viltw 07.0% oD. O01 7, 


Canadian Aide-Mémoire 
Maren 9. 1971 


Procés-Verbal 
Octoper, 21, L977 


Procés-Verbal 
November 3, 1978 
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Procés-Verbal 
November 21, 1979 


Procés-Verbal 
Oetvober 3.7 1980 


Fishing Plan 1986, France 


McNair: The Law of Treaties. Oxford, Clarendon sPress. 
1901, ab ep. 373 


Vienna Convention on the “aw of Treaties 
A Cont... 39/1 ihdd.e2 Art see ole and 32. 


Decree no. 6/-451 08 June 7, 1967 “portant extension) dela 


zone ou la péche est interdite aux navires é6trangers” 
Decree no.) 73-61 “of February 9), 51973) relatii a Mvextenston 


dans le territoire des fles Saint-Pierre est Miguelon du 
décretyn?’ 6/-45) dul 7 juin )967 portant extension. de wla zone 
ou la péche est interdite aux navires 6trangers 


Nationality Decrees issued in Tunis and Morocco 
Eve Gs bo) sy Oe Tle Ss) Beano 4 1p.) 25 


Convention of Friendship, Reciprocal Establishments, 
Commerce and for the Surrender of Fugutive Criminals between 
Switzerland and the United States 

Berne, November 25, 1850 

Art Lc Les 1 


Jere aE D OY etre “La notion de réciprocité dans les traités 
diplomatiques de droit international privé" 

A.D.I. Recueil des Cours 

Vole 22 DOr loo eee. 26) at (pip. 2OS. ZOU cand 293 


Treatment of Polish Nationals and Other Persons of Polish 


Origin or Speech in the Danzig Territory 
PeiGl eee) Leslie.) 44 sa Dee Zo 
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Canadian Aide-Mémoire”" 
January 17, 1985 


Canadian Diplomatic Note No. 
January 24, 1985 
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GLOSSARY OF TERMS 








GLOSSARY OF TERMS 


Brake Horsepower: 
A measurement of power delivered by an engine. The 
Timit “of 1050 “b.h. pen used™= in Canadian fisheries 
Management distinguishes the more mobile from the 


less mobile vessels. (puissance au frein) 


By-Catch: 
Species of fish “caught incidentally when pursuing a 
directed fishery for another’ species. (prise 


accessoires) 


Directed Fishery: 
A fishery “targeted "at a particular species. (péche 
s€élective) 


Division: 
See ICNAF/NAFO area (division). 


Dory: 
A “rowboat with a’ Elat bottom and high sides, used 
for fishing. Cd ori's?) 


Enterprise Allocation: 
Allocation of a particular groundfish stock 
assigned to an individual or a company as opposed 
to an overall quota that is fished by many 
fishermen competitively. (allocations 


d'entreprises) 


Factory Freezer Trawler: 
A fishing vessel that can fillet and freeze its 


catch on board into a form ready for market. ite ats 
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essentially a floating fish plant. (chalutier-usine 


congélateur) 


Filleting: 
Ay method@ot@ processing a fish in which ‘strips of 
flesh are= cuts paratlel to the vertebral column of 


to yield a market-ready product. (filetage) 


Fisheries Closing Lines: 
Straight lines used to enclose the areas designated 
by) Canadasin 1971Macs fishing zones “of “Canada. (See 
Figure 1° and’ Annex 9). The fisheries closing lines 
foreathemrGulto molest, Lawrence: .(eisehine: Zones) of 
Canada, Zone al) cross: Cabot Strait from Money Point 
to Cape Ray passing by St. Paul Island, and they 
Crossptahie? Stralityot Belles isle “from Eastern White 
Island passing by the Northeast Ledge off Belle 
Tsien to Dowblerirs lands. (lignes de fermeture) des 


péches). 


Gross Registered Tonnage: 
Total interior volume of a vessel measured iim 
UnDLesmuoOt meno) ecubic “feet Vor 72.65 scubic ‘metres. 


(jauge brut) 


Groundfish: 
Them collective term usedito describe? species that 
feed on or near the ocean botton. The principal 
species include cod, haddock, redfish, pollock and 
fla phish species Ce ve.% EuUrbDat and witch 


flounder). (poisson de fond) 
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Gulf-Based Vessels: 
Vessels with a home POre in the Gulf of 


St. Lawrence. (bateaux basés dans le golfe) 


Headed and Gutted: 
Fish from which the heads and entrails have been 


removed. (été@été et eviscére) 


ICNAF: 

International Commission for the Northwest Atlantic 
Fisheries, CICGNAF); was established under the 
International Convention for the Northwest Atlantic 
Eveheries:  GCatieteqo olor 10. lO )e Its mandate 
was to undertake studies and sclent ihc 
investigations, and to present to member countries 
proposals designed to keep the stocks of those 
species of fish supporting international fisheries 
ine the Conventionmarea at a level permitting. «the 
Maximum sustained catch. ICNAF was replaced by the 
Northwest Atlantic Fisheries Organisation, (NAFO), 
in 97 8 ee GLGNALS) 


ICNAF/NAFO Area: 
This is the area of the Atlantic Ocean to which the 
International Convention for the Northwest Atlantic 
Fisheries applied. When that Convention was 
replaced by the Convention on Future Multilateral 
Cooperation in the Northwest Atlantic Fisheries, 
(NAFO Convention), the latter applied to the same 
area. The “Convention area” is divided into seven 
Sub-areas, numbered 0 to 6, for the purposes of 
scientific fisheries research and the collection of 
statistics. Each sub-area is divided into 
divisions, represented by a letter of the 


alphabet. Some divisions are divided into 
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subdivisions, either north or south. Divisions 4R, 
4S and 4T are located inside the Gulf of 
St. Lawrence. Subdivision 4Vn extends into the 
Gulf across the fisheries closing line in Cabot 
Stinaict.. See also ICNAF and NAFO. (zone de 
ICNAF/NAFO) 


Inshore Fishery: 


NAFO: 





Fishery conducted .close to the shore by boats less 
than 65 feet, (1958 m) in length. Vessels between 
65 and 100 feet are sometimes referred to as 
mid-shore vessels. See also "Offshore Fishery.” 


(p@éche cotiére) 


Northwest Atlantic Fisheries Organisation, (NAFO) 


was established under the Convention on Future 


Multilateral Cooperation in the Northwest Atlantic 
Fisheries, concluded in’ Ottawa, October 24, 71978. 


itseob)ecteelsutomcontribwte,  turousgh  consultatLon 
and cooperation, to the optimun til 23 Gi one, 
rational management and conservation of the fishery 
resources of the area to which the Convention 


applies. (NAFO) 


Non-Gulf-Based Vessel: 


A vessel whose home port is outside the Gulf of 
Sif.eisuawrence. (bateaux basés a Il'extérieur du 


golfe) 
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Non-Traditional Species: 


Species tO.G which there has never been a 
Slgniticant Canadian offshore fishery; e.¢., silver 
hake, argentine, squid, mackerel, grenadier. 


(espéces non-traditionnelle) 


Offshore Fishery: 


Fishery pursued mainly by vessels over 100 feet 
(30.48 m) in length which fish beyond 12 miles from 
shore. See also “Inshore Fishery.” (péche 


hauturiére) 


Ice: 


Pack 


Floating ice in pieces of considerable size 
"packed' together over a large area. The extent 
and density Of the pack ice affects the 
Navigability of the sea. (See Figure 4 and 


Annex 11.) (banquise) 


Quota: 


Portion of total allowable catch €CTAC) allocated to 


ap particulars eroup or enterprise. ~“Caucta) 


Round Weight: 


Side 


iiemawe L-ontesot Sehewt ish ease le Vise taken oo: Goment ive 


water. (poids entier) 


Trawler: 
Fishing vessel on which the trawl is towed from 
gallows fixed on one side Ot the vessel. 


(chalutier a p@éche latérale) 
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Species: 
A group of similar fist having a Aa common 
characteristics which distinguish them within a 


genus. (espéce) 


Stern Trawler: 
Fishing vessel on which the trawl is hauled aboard 
over a large ramp through an opening at the “rear” 


(stern) of the vessel. (chalutier a p@che arriére) 


Stock: 
A relatively discrete population of fish of a given 
species which is found in a specific geographical 


area. (stock) 


Sub Area: 
See ICNAF/NAFO area. (sous-zone) 


Subdivision: 
See ICNAF/NAFO area. (subdivision) 


TAC: 
See ‘total val vowaple catch. GTAG) 


Tonne (metric ton): 
One thousand kilograms (2,204 lbs). Tt, “ls "-tire 
Btandara unit “of ‘volume in fisheries statistics. 


It is abbreviated t. (tonne métrique) 


Total Allowable Catch (TAC): 
The total catch permitted by Canada from a stock in 
a given year. The TAC for each stock is set in the 


light of scientific assessment and consultation 
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with representatives of provincial governments and 
of the fishing industry. The factors taken into 
account in determining the TAC include the size and 
stability of the fish population and the rebuilding 
of depressed _ stocks. (total admissibles des 


captures) 


Traditional Groundfish Species: 
Species for which there has been a significant 
Canadian fishery. They “include cod, snaddock, 
redfish, poblock and Plat tis ls (esp@ces 


traditionnelles de poisson de fond) 


Trawl: 


A large bag net which is towed behind a vessel. 


. 


The commonly used "otter trawl” is a cone-shape net 
White eets = toweduealong the ocean bot Com to mcauen 


groundfish. Cena lub) 


Trawler: 
Fishing vessel that uses a trawl to fish. 


Ceohalutier) 


Wetfish Trawler: 
Trawler that preserves its catch on board by 


stowage in ice. (chalutier de péche frafche) 
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“a ATLANTIC COAST, GULF anp RIVER ST LAWRENCE 


Compited frou Canadian Uydrogeapbic Service and Meitish Admiralty Charts 
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Note: This chart is based on Canadian | Mercator Pru 
Hydrographic Chart 4490 AIL bearings ore true, thus 295'15 and are given from seaward 
SOUNDINGS IN FATHOMS 
Note: Cette carte est basée surla carte 4490 || | redured tn Lomest Normal Tides 
du Service hydrographique du Canada 
Seale 1:1 751 040 (47°30 N) Echelle 
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